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Giris
Gundan-gina qloballasan diinyada hiiquq sahalorini vo elmlorini dyranmok
vasitolori ¢oxdan universitet otaqlarindaki miihazirs sorhodlorini asmisdir. Hazirda
diinyanin aparici hiiquq moktablari 6yranmanin miixtalif metodlar1 {izerinds durmadan
tohqgiqatlar aparir. Aparilan arasdirmalarin naticasi olarag universitetlor talobalarin tokca
oxumagla yox, ham da arasdirmaqla daha ¢ox bilik alds etdiyini ortaya ¢ixarmisdir. Bunun

noticasi olaraq, hazirda diinyanin aparict universitetlorinds hiiquq jurnallarinin ¢ap
olunmasi adati giindan-giline daha da populyarlasir.

Yuxarida bohs olunan jurnallar hiququn mixtalif sferalarinda tolobalorin elmi
aragdirmalar apararaq hazirladiglart mogalolori ¢ap edorok hom mualliflorin, ham do
oxucularin yeni biliklari nazari va praktiki cohotdon qavramasi ii¢iin sorait yaradir.
Talabalar haor magaloni yazmaq tgln muxtalif odabiyyatlara muraciat edir, bu da onlarin
analitik todgiq etmo keyfiyyatlorini inkisaf etdirmoklo yanasi, hom do onlarin miioyyan
hliquq sahasindaki problemli mévzu izro yazilmis asarlorlo tanisligi iiglin sorait yaradir.

Baki Dovlot Universiteti Hiquq fakultasi Toloba Ganclor Toskilatinin “SYO Law
Review” jurnalin1 dorc etdirmokds moqgsadi asagidakilardan ibaratdir:

- Moqgals yazan tolobolorin mixtalif movzular haqqinda aragdirma apararaq nozafri
biliklara yiyalonmasi va ya movcud biliklori inkisaf etdirmasi;

- Oxucularin magalalori oxuyaraq muosyyan saho Uzra nazari biliklars yiyslonmasi,
- Magals yazan muslliflorin karyeralarinin inkisafi tigiin soraitin yaradilmasi;
- Maqals yazan talabalors analitik todgiq etma biliklarinin dyradilmasi.

Jurnal giris vo mogqalalordan ibaratdir. Jurnalda darc olunan magalo hiququn
muxtalif problemli sahalarina sirayst etmokls bu saholorin aragdirilmasi, aydinlagdirilmasi
vo miayyan problemlorin holl olunmasi isullarmin gostorilmasi funksiyalarint dasiyir.
Jurnalda darc olunan har bir magals giris, asas hisss va natica hissalorindon ibaratdir. Giris
hissasinda muayyan problemli sahs haqqinda timumi malumat oxuculara ¢atdirilir. Osas
hissada muollif bu sahoni analiz etmoklo garanliq qalan niianslar1 aydinlagdirir, izah edir
Va garsiya qoyulmus problemlari hall etmoya ¢alisir. Natica hissasi adlanan son hissada
muollif mogalods garsiya qoydugu masalalor hagqinda yekun ray bildirir.

*k*x

In the day-to-day getting globalized world, learning the law sciences and branches
has crossed the borders of lectures in University labs. Today, outstanding law schools of
the whole world are searching new methods of learning. As a result of researches, it is
known that, persons get more information not only with reading the materials, but also with
researches. So, publication of law reviews (law journals) is getting popularized day to day.
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Above mentioned law reviews give opportunity to students to learn theoretical and
practical information with learning and publishing them. Students analyze many sources,
and this helps them to improve their analytic research skills.

Main goals of Baku State University Law Faculty Student Youth Organization on
publishing “SYO Law Review” are the following:

- Getting new practical and theoretical information or improving their knowledge
on concrete field of law by article writing student;

- Getting new practical and theoretical information or improving their knowledge
on concrete field of law by article reading students;

- Getting analytical research skills by article writing students;
- To create opportunities for future career of article writing students.

The law review is consisted of introduction and articles. The articles in law review
have the functions to analyze, clear and explain the some problematical issues on concrete
field of law. Each article in the review has the introduction, main part and conclusion. In
the introduction, the author attempts to introduce the issue he or she is writing about. In
main part, the author analyzes the issue and its problems, attempts to find the solution of
these problems. In conclusion, the author writes his or her final statement about the issue.




1. insan Hiiquglar1 Sahasinda Dévlatlorin Negativ va Pozitiv Ohdaliklari

Xayala 9fandiyeva

Azarbaycan Respublikasinin Prezidenti yanminda
Dévlat Idaracilik Akademiyasinin Dévlat hiiququ
ixtisasimin I kurs magistranti

XUlasa. Insan hiiquglarmim miidafissi ilo olagodar mosalalorin ohamiyyati hom
beynalxalg, ham do milli mistovido artmaqdadir. Bu sahado dovlstlorin beynolxalq
ohdaliklori mihim ohamiyyat kosb edir. Mogalods insan hiiquqlart sahasinds dévlstlorin
negativ va pozitiv 6hdaliklorinin anlayisi, mahiyyati Vo insan hiiquglarinin tominatinda
rolu ilo bagl moasalalor nozardon kegirilmisdir.

Acar sozlor: insan hiiquglari, neqativ 6hdolik, pozitiv 6hdalik, Avropa Insan
hiiquglart Mahkamasi.

Giris. MUasir dovrds bitin sivil comiyyatlords insanin tobii vo sonradan qazanilan
hiiquglarinin tominatina, imumbagari humanist doyarlarin bargorar olmasina, eloco do bu
saho Uizro ixtisaslasan demokratik institutlarin foaliyyatine xiisusi qaygi ilo yanasilir. Insan
hiiquglarinin miidafissi ilo alagadar mosalalarin shamiyyati ham beynalxalg, ham do milli
mustoavida artmaqdadir. Hamginin geyd olunan prosess paralel olaraq insan hiiquqlarinin
beynalxalg mistovido nozordon kegirilmasi prosesi genis viisot almisdir.

Insan hiiquglarmin tomin edilmoasi masalosinin beynalxalg masolo olmasi insan
hiiquglarinin 6z tobiati ilo sortlondirilir. Belo ki, hiiquq elminds mévcud olan “hiiquq” va
“6hdolik” anlayiglarinin bir-birini sortlondirmasi vo bununla olagodar olarag daima
qarsilight olage vo asililigda nozardon kegirilmasi montiqi olaraq “insan hiiquqlart” ilo
“dovlatin Ohdoliyi” arasindaki qarsiliqlt alage vo bagliligi miioyyon edir. Basqa so6zlo,
fordin  hidququnun tomin edilmasi ddvlotin  Ohdaliyidir. Beynolxalg huququn
timumtaninmis prinsiplarindan biri olan dévlatlorin suveren barabarliyi prinsipina asasan
dovlatlorin “suveren” vo “barabor” olmalari insan hiiquglarinin tomin edilmasino goro
onlarin “cavabdehliyina” zomanatin mévcudlugunu zaruri edir. Bu clir zomanat gisminda
dovlatlorin beynalxalg 6hdsliyi ¢ixis edir. Hesab edilir ki, insan hiiquglarinin tominatinin
beynalxalq birliyin qaygist kimi saciyyalondirilmasi konsepsiyasinin inkisafi mohz insan
hiiquglarinin geyd olunan xiisusiyyatlori ilo alagadardir.

Miasir beynalxalg va dévlatdaxili hiiqugda an mihim va aktual masalalardan biri
do insan hiiquq vo azadliglarmin qorunmasidir. insan hiiquglar1 sahasinds dovlotlor 6z
Uzarlarina muxtalif xarakterli beynalxalq 6hdsliklor gotirdrlor. Bu sahadsa dévlotlorin
beynalxalq 6hdsliklorini mixtalif meyarlara uygun olaraq tosniflogdirmok mumkunddr. Bu
tosnifatlardan biri do, 6hdaliklorin dovlstin harokat vo harokatsizliyi baximindan neqativ
va pozitiv 6hdaliklara bélinmasidir.

Dovlatlorin 6hdaliklorinin hiidudlarini ve totbiq dairasini miiayyan edarkan nozarat
organlari tarafindan mixtolif Usullar totbiq edilir. Avropa Insan Hiiquqlar1 Mohkamosi 6z
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novbasindo daha sado olan ikiaspektli yanasmani segarok dovlotlorin 6hdaliklorini iki
kategoriyaya bollb: a) negativ 6hdsliklor va b.) pozitiv 6hdsliklor. Bu asasa sdykanarak,
bu glin Mahkoma Konvensiyanin tominat verdiyi hiiquglarin son qoruyucusu olaraq onlarin
daha genis miidafiasini tomin edir [7, s.5].

Mihim praktiki shamiyyata malik olan bu bolglnin asasinda bu va ya digar insan
hliququnun hayata kecirilmasi ti¢lin dévlatdan talob olunan davranisin xarakteri dayanir [6,
s.167]. Osas insan hiiquglarinin tomin olunmasindan danisilarkan, uzun bir zaman arzinds
dovlatlorin neqativ 6hdaliklori nozards tutulmusdur. Lakin bu klassik anlayis insan
hiiquglarinin beynoalxalq saviyyads midafio olunmaga baslamasi ilo barabar doyismoya
baslamgdir [8, s.1]. Xiisuson do Avropa Insan Hiiquglar1 Mohkamosi insan hiiquqlarmnin
gorunmasi U¢ln nazards tutulmus bu anlayisa fargli ndgteyi nazordon yanasmisdir.

Pozitiv Ohdaliklor konsepsiyasinin 6zii vo bu cir 6hdaliklorin icra “mexanizmi”
1960-c1 illarin sonunadak, yani Dillor hagqinda Belgika isi buna tokan versnadok halo
peyda olmamisdi [2]. Homin olamotdar gorarin gobul edildiyi vaxtdan bari Avropa
Mohkamasi daim bu kateqoriyaya yeni elementlar alava edarak onu o gadar genislandirib
ki, indi faktiki olaraq Konvensiyanin miioyyan standart borgerar edon muddoalarinin
hamis1 6z taloblari baximindan ikili aspekta malikdir: bunlardan biri neqgativ, digari pozitiv
aspektdir.

Ogor fordin hliqugunun tomin olunmasi ti¢iin dévlatdon yalniz miioyyan harokatlori
etmokdan, masalon soxsi 6zbasina 6ldiirmokdon, isgoanca totbiq etmokdon, soxsi hoyata
mudaxilo etmokdan va s. - yani soxsi azadliglar sferasina miidaxilo etmokdoan gokinmak
tolob olunarsa, bu, neqgativ 6hdalikdir. Pozitiv 6hdaliklar isa, aksina, dovlotdon “aktiv
mudaxila”, yani, muiayyan ganunvericilik , inzibati, toskilati vo digar tadbirlarin
gorulmasini talob edir.

Pozitiv 6hdalik anlayisinin tohlilindan aydin olur ki, neqativ 6hdaliklar ¢argivasinds
insan hliquq v azadliglarint miidafis etmok yetorli deyil [8, s.8]. Son 30 il arzinds Avropa
Insan hiiquglari Mohkomasi Konvensiya carcivesindos pozitiv éhdoliklori genis bir
perspektivlo aragdirmaqdadir. Mahkama hakimlorindon Martens pozitiv 6hdoslik anlayisini
“torof dovlatlorin hoyata kegirmali oldugu foaliyyatlor” olaraq miioyyon etmisdir [5]. insan
Hiiquglarinin vo Osas Azadliglarin Miidafiosi Haqqinda Avropa Konvensiyasinin “Insan
hiiquglarina hormat olunmasi 6hdaliyi” basligini dasiyan birinci maddasine asasan geyd
olunmusdur ki, raziliga galon Ylksok Toroflor onlarin yurisdiksiyasinda olan har kas tglin
bu Konvensiyanin I B6lmoasindo miayysn olunmus hiiquq vo azadliglari tomin edirlor.
Mohkama gotnamalarina asason burada “tomin edirlor” ifadssi ilo Konvensiya torof
dovlatlorin Gizarina soxsin hiiquq va azadliglar1 kimi taninan harokatlorine mane olmamag
ilo yanasi, ham do bu hiiquq va azadliglar1 hayata kegirtmok Ugiin lazim olan goraiti tamin
etmok 6hdaliyini qoyur. Dovlatin pozitiv 6hdsliklari xtsusilo Konvensiyanin 2-ci(yasamaq
hiiququ), 3-cii ( Isgoncalorin gadagan olunmasi), 6-c1 ( Odalatli mohkoma arasdirmasi
hliququ), 8-ci (Saxsi hayata va aila hoyatina hormat hliququ), 9-cu ( Fikir, vicdan va din
azadligi), 10-cu ( Fikri ifads etmak azadlig1) vo 11-ci (Yigincaqlar vo birlosmak azadligr)
maddalarinin hoyata kegirilmasinds boylk shomiyyat kasb edir.




Yasamaq hiiququ Konvensiyanin 2-ci maddssinds asagidaki sokildo oks
olunmusdur.

1. Hor kasin yasamaq hiiququ ganunla qorunur. He¢ kas, ganunla 6lim cozasi
nozards tutulmus cinayat tOratmoya gors, mohkoma tarafindon ¢ixarilmis belo hokmiin
icrasindan bagqa, hoyatindan mohrum edilo bilmoz. 2. Hoyatdan mohrumetmo, asagidaki
moqsadlar Uglin gic tatbiginds mitlaq zaruratin naticasi oldugda, bu maddonin pozulmasi
hesab edilmir: (a) istanilon soxsin hiiquqa zidd zorakiligdan qorunmasi ii¢iin; (b) ganuni
hobsi hoyata kecirmok va ya ganuni asaslarla habsds olan soxsin qagmasinin garsisini
almagq ii¢iin; (¢) ganuna miivafiq olaraq igtisas vo ya qiyamin yatirilmasi ti¢lin [1, m.2].

Ddovlotin yasamaq hiiququ ilo bagli 6hdsliklari birinci olaraq, he¢ kimin yagamaq
hiiququnun Konvensiyanin 2-ci maddasins zidd olaraq pozulmamasi baximindan neqativ
xususiyyat dastyir. Bununla belo, birinci bondds insan hoyatinin qorunmasina yoénalmis
qanunvericilik aktlarmin qobul edilmosi kimi ortaya ¢ixan pozitiv Shdoaliklor do
movcuddur. Bu Ohdolik sadoco ganunvericilik aktlarmin gobul edilmasi ilo
mohdudlagsmayib, ham da bu ganunvericiliyin effektiv vo olgatan olmasini da tomin
etmoalidir.Hamginin, har na gadar 2-ci maddads agiq bir sokilds ifads edilmoasa do, dévlat
yasamaq hiiququna zidd olaraq gosdon adamdldirms aktlarinin somorali istintaqinin
aparilmasi, tagsirli soxslarin cazalandirilmasini tomin etmalidir.

“Insan Hiiquglar1 vo Osas Azadliglarmin Miidafiosi Haqqinda” Konvensiyanin 3-
cU maddasi dovlatlorin harakatlorina (harakatsizliyina) ciddi mohdudiyyatlor goymagla,
eyni zamanda 6zlnda dovlatin pozitiv 6hdaliklorini ehtiva etmaklo insanin layagatini,
fiziki vo psixi toxunulmazligini qorumaq moagsadini dasiyir. Bu baximdan Tahirova
Azorbaycana qarsi isdo iSa diggat ¢okon magam odur ki, Tahirovanin milli organlara pis
roftarin aragdirilmasina dair miiracioati olmadigi halda bela, Avropa Mahkamasi homin isda
somarali aragdirmanin aparilmamasini (imumiyyatlo aragdirmanin kegirilmamasini)
muoayyan edib, prosessual aspektds Konvensiyanin 3-cli maddasinin pozulmasi haqqinda
naticoys galdi. Belo naticoya golorkan Avropa Mohkomasi dovlotin Konvensiyanin 3-cl
maddasi ilo ehtiva olunan pozitiv 6hdsliyindon ¢ixis edarok qeyd etdi ki, “3-cl maddanin
pozuntusu ilo bagh sikaystlorin aragdirilmasi tiglin dévlot organlart masalodon xobordar
olan kimi 6z togobbusu ilo horakat etmali va istintaqa baslaniimasi masuliyyatini arizoginin
Uzarina goymamalidirlar.” [9].

Bir ¢ox islarda pozitiv 6hdaliklorin dovlatlor torafindon yerina yetirilmali olan
toloblorin genislondirilmasi il naticalondiyini nozars alsaq, onlarin hiiquqi 9sas1 mosalasi
muhidm oshamiyyat kasb edir. Salahiyyatlo bagli imumi prinsipin (bu prinsip Mohkamanin
Konvensiyada asast olmayan hiiquqlart miidafio etmok solahiyystino malik olmadigini
nozarda tutur [4]) naticasi olarag, Avropa hakimlari har bir pozitiv 6hdsliyi Konvensiyanin
muoyyan maddasi ilo alagalondirmoys ¢alisirlar. Bu baximdan presedent hiiququ tokamiila
ugramigdir. Ovvallor 6hdoliklori xarakter etibari ilo maddi-hliqugi vo ya prosessual
olmalar1 asasinda forglondirmak mumkin idi. Sonuncu halda hesab edilirdi ki, pozitiv
ohdaliklor maddi hiiqgugu miiayyan edan konkret maddadan irali galir. Bu xiisusan o hallara
aiddir ki, s6zuigedan 6hdalik konkret miiddoada gostorilmis olsun. Masalan, 2-ci maddanin
1-ci bandinin birinci climlasi (“Hoar kasin yasamaq hiiququ gqanunla qorunur”) yasamaq
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hiiququnun qorunmasi ii¢iin dovlat torafindon mohkomos qaydasinda pozitiv miidaxiloni
nozards tutur. Bu els bir situasiyadir ki, bu halda konkret 6hdalik maddodoki middeanin
0zlinds birbasa gostarilmosa do, Konvensiyanin konkret miiddoasi pozitiv 6hdalik yaradan
middoa kimi sarh olunur vs analoji muddoalarla eyni kategoriyaya aid edilmalidir. Avropa
Moahkamoasinin iddia etdiyina goro bu gayda xisuson 8-ci maddoys aiddir, Avropa
Mohkomasinin bu fikri asason ondan qaynaqlanir ki, bu maddo fordin soxsi va ailo
hoyatina, monzilina vo yazigsma sirrina hormot hiququnu nazards tutur. Daha genis
aspektdan yanassaq, eyni qayda Konvensiyanin biitiin digar miiddoealarina da samil olunur,
bu sartlo ki, onlar yerina yetirilmasi tamin edilmsli olan Konvensiya normasindan irali
goalon maddi-hiiqugi 6hdalik dogurmus olsun. Prosessual pozitiv 6hdaliklora goldikds,
burada forgli monzars yaranir, séhbat 2-ci (yasamaq hiiququ), 3-cii (isgancalerin gadagan
olunmasti) va ya 4-ctl (kélaliyin va macburi amayin gqadagan olunmasi) maddoalordan irali
galan, Mahkama tarafindan geyd olunan pozitiv 6hdsliklardan gedir. Presedent hiiqgugunda
dofolorlo  vurgulandigi kimi, bu maddolor Konvensiyanin 1-ci maddssi ilo birgo
gotirdlmoklo bu clr Ohdaliklor dogura bilar. Belo ki, homin maddslor Uzra pozitiv
ohdoaliklar istirak¢1 dovlatlarin belo bir Gmumi 6hdaliyindan irali galir ki, homin dovlatlor
“onlarin yurisdiksiyasinda olan har Kkas ti¢iin” Konvensiyada “miiayyon olunmus hiiquq vo
azadliglar1 tamin etmoalidirlor”, bu 6hdalik isa onu nazards tutur ki, “istirak¢1 dovlatlor
pozuntu bas veron vaxt onlarin “yurisdiksiyasinda” (vo ya Salahiyyatinds) olan har kasin
gorunan hliquq ve azadliglarinin istanilon pozuntusuna gora cavabdehlik dasiyirlar” [3].
Belaliklo, pozitiv 6hdaliklar nazariyyasi tmumi effekto malikdir: onun prosessual aspekti
Konvensiyanin istonilon middoasina, xiisuson do hor hansi standart miioyyan edon
middoasina samil oluna biloar.

Istor standart mioyyon edon konkret middoaya, istorso do homin middoanin
Konvensiyanin 1-ci maddasi ilo vo ya Avropa huququnun Gmumi prinsiplori birgos
gotirilmasing asaslanmaqgdan asili olmayaraq biitiin pozitiv 6hdaliklor eyni mogsad dasiyir
ki, bu da Avropa Konvensiyasinin somarali tatbigindon vo onun tomin etdiyi hiiquqlarin
somaraliliyindan ibaratdir.

Pozitiv ohdaliklori negativ 6hdaliklardan farglondiran cohat ondan ibaratdir ki,
birincilor dovlat torafindon pozitiv midaxiloni tolob etdiyi halda, ikincilor dovlstin
mudaxiladon ¢okinmasini talob edir. Birinci halda Konvensiyanin pozuntusu dovlat
hakimiyyati orqanlarinin horakatsizliyi, yani passivliyi naticasinds, ikinci halda iss onlar
torafindon pozitiv harokat vasitasilo fordin hiququnun hayata kegirmasinin garsisinin
alinmasi vo ya mohdudlasdirilmasi naticasinds bas verir.

Natica. Insan hiiquglar1 sahesindo ¢oxlu sayda beynolxalq sazislords istirak edon
dovlatlor “Pacta sund servanda” prinsipine uygun olaraq onlari vicdanla yerina yetirmali
Vo bu mogsadlo do beynalxalg dhdaliklorin realizasi Ggtin dovlstdaxili todbirlor hoyata
kecirmalidirlor. Butln dovlstlor insan hiiquglar1 sahasinds beynoalxalg hiquqgun
imumtaninmis prinsip vo normalarina, o climlodon dovlatin 6ziiniin bu sahada beynoalxalq
ohdaliklarine amal etmays borcludur. Basqa sozls desak, har bir dovlstin insan hiiquqlarina
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hormat vo amal etmoak 6hdoliyi, bilavasite muasir beynslxalg hiiququn asas prinsiplarindan
biri olan insan hiiquqlarina hormat etmok prinsipindan irali galir.

Insan hiiquqlarmim dévlatlor torafindon tomin edilmoesi homin dovlatlorin
sabitliyino, inkisafina, tohlikasizliyina musbat tohfo verir. Eyni zamanda, insan
hiiquglarinin tomin edilmasi ilo olagodar dovlstlorin 6z beynslxalq Ohdsliklarins, o
cumladan neqativ va pozitiv 6hdaliklorina amal etmasi homin ddvlatlords siyasi, igtisadi,
sosial va s. soraitin gostoricisi kimi ¢ixis edir. Bu dayarlor 6zlinds ciddi tobligati-siyasi
mozmun ehtiva etmoklo ddvlatlorin beynslxalq niifuzunun formalasmasina da miithiim tasir
gostorir.
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2. Informasiya Tahlukasizliyinin Obyekti kimi Saxsi Malumatlar

Aytac Madadli

Baki Doévlat Universiteti Hiqug
fakltasi, Informasiya hiququ
ixtisasi tizra II kurs magistranti

Xilasa. Miasir dovrds biz informasiya sonayesinin durmadan inkisaf etdiyinin
sahidi oluruq. Informasiyanin toplanmasi, &tiiriilmoesi Vo emali zamani yeni
texnologiyalarin totbigi ictimai va siyasi hoyatda oshamiyyatli doyisikliklora sabab olur. Bu
da 6z novbasinds informasiya Uclin mioayyan tohliikalor yarada bilir. Bu magaloda
informasiya tohllkasizliyinin obyekti kimi soxsi molumatlarin neco muhafizo edilmasi
qaydalarindan bohs edilir. Eyni zamanda mogalods informasiya tohllikasizliyinin anlayisi
va ona mixtalif yanasmalar, dovlatin informasiya tohliikasizliyinin tamin edilmasinda rolu,
usaqglarin soxsi molumatlari ilo bagli yaranan problemlar vo hall yollar: kimi masalalor do
0z oksini tapmusdir.

Acar sOzlor: Soxsi molumatlar, informasiya tohlikasizliyi, informasiyanin
muihafizasi, filtrasiya xidmati

Giris. Informasiya comiyyatinin formalasmasi vo inteqrasiyast informasiya
comiyyatinin biitiin sferalarmi ohato edir. Belo ki, miasir dovrdoe comiyyat tzvlorinin
oksoriyyati  informasiya kommunikasiya texnologiyalarindan istifade etmoklo,
informasiyanin aldo edilmasi, toplanmasi, emali, saxlanmasi vo emalinda istirak edir.
Zamanin tolobino uygun olaraq informasiya vo texnologiyalar asrindo comiyyat do 0z
n6vbasinds informasiyalasdirildi. Informasiya texnologiyalar1 dedikdo, bir-biri ilo alagali
formada sistematik foaliyyat gostoron, eyni zamanda informasiyanin aldo edilmasi va
emalini tomin edon texnoloji metodlar, istehsal proseslori va texniki program vasitalori
basa diisiliir.

Informasiya texnologiyalarindan istifado noticasindo molumatlarin aldo edilmasi,
toplanmasi, emali vo yayilmasinda miioyyan tohllkoalor yaranir. Tohlliks lor dedikdos, ancaq
comiyyatdo movcud olan cismani, fiziki, maddi tohllkalor deyil, eyni zamanda psixiloji vo
manavi tahlikalar do nozards tutulur.

Informasiya tohliikasizliyinin obyektlorina soxsiyyat, comiyyat vo dovlot aid edilir.
Saxsiyyatin informasiya tohliikasizliyi dedikds, insan hiquq ve azadliglarinin miihafizo
edilmasi basa diisiiliir. Comiyyatin informasiya tohlikasizliyi onun maddi vo monavi
rifahinin miidafiasina yonalir. Dovlotin informasiya tohlikasizliyi isa onun kontitusion
qurulusunun, milli tohlikasizliyinin, suverenliyinin va orazi butovllyinin midafio
edilmasina xidmat edir.

13 L




Informasiya tohlikasizliyinin tomin edilmasi ilk ndvbado milli deyil, mohz
beynalxalq saviyyada tanzimlonmalidir. Buna gora da informasiya tohltiikasizliyinin tamin
edilmoasi Gc¢un beynalxalg saviyyada bir cox layihalor, mexanizmlar va programlar islanib
hazirlanmigdir. On bariz niimuna gisminds “Qlobal kibertohlikasizlik madomiyyatinin
yaradilmasi” va ona alave edilon “Qlobal kibertahllikasizlik madomiyyatinin yaradilmasi
ticlin elementlor” bayannamasini, “Informasiya texnologiyalarindan cinayatkar magsadlor
uciin sui-istifado” bayannamasi, “Kibercinayoatkarliq hagqinda” Budapest Konvensiyasini
va S. kimi beynalxalq sanadlari gostormok olar. [6]

Informasiya tohlilkasizliyinin tomin edilmasi hamisa qanunvericilik baximindan 6n
plana ¢okilir. Bunu normativ hiiquqi aktlarin tahlili naticasinds do gérmok olar. Eyni
zamanda Milli Strategiyalarda nazords tutulan soffafliq, amokdasliq, coalbolunma vo
sosialyonlulik kimi prinsiplor votondaslarin informasiya comiyyestindo aktiv istirakini
tolob edir.

Qeyd olunanlari1 imumi konteksda nazardan kegirsak, informasiya tohliikasizliyinin
tomin edilmasi Ucln ilk ndvbads beynalxalg tocriibani nozoro alaraq dovlotdaxili
todbirlorin hoyata kegirilmosi gonastina golorik. Magalada informasiya tohllkasizliyi
anlayisina, soxsi molumatlar Gglin yarana bilacok tohliikalora va onlardan mihafiza
edilmok Gcguin hoayata kegirilocok todbirlarlors aydinliq gatirilmasine cohd edilmisdir.

A. informasiya tohliikasizliyinin anlayis:

Informasiyanin on prioritet amillordan birina cevrildiyi zamanda onun tohliikasizliyi
do mihim ohomiyyat kosb edir. Informasiya tohliikasizliyini ancaq informasiya
sistemlarinin tohllkasizliyi kimi giymatlondirmok olmaz. Cinki informasiya ancaq
sistemlordo deyil, eyni zamanda miixtalif sferalarda mdvcuddur. Informasiya tohliikesizliyi
dedikds, informasiyanin, informasiya monboalorinin vo informasiya sistemlarinin
diistiniilmiis vo ya tosadufi tobii vo ya siini xaraktero malik tohliikalordon qorunmasi
voziyyoti basa disiilir. Homin tohlikalor informasiya sahibino vo informasiya
istifadoagisina, eyni zamanda informasiyaya va informasiya obyektlorina ¢ox ciddi ziyanlar
vura bilir. Bununla yanasi informasiya tohllikasizliyi anlayisina ham do informasiya
muhitinds xarici va daxili tahliikalordan 6lkonin milli maraglarinin tohliikasizliyi voziyyati
do aid edilir.

Umumiyyatlo informasiya tohlilkesizliyi dedikda, ilk ©nco soxso aid olan
informasiyanin basqasinin alino  kegmomosi basa diisililiir. Ancaq informasiya
tohlukasizliyi bununla mohdudlasmir. Belo ki, informasiya tohllkasizliyinin tomin
edilmoasi Gg¢tin ¢ baza prinsip miayyan edilmisdir:

. informasiyanin ol¢atanligi.

. informasiyanin tamligi;
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. informasiyanin konfidensialligi (maxfiliyi);

Informasiyanin olgatanligi dedikdo, informasiyanin istonilon zaman slds edilo bilmo
imkani, eyni zamanda miixtolif informasiyanin olds edilmasina yOnolmis miiraciotlorin
cavablandirilmasi tiglin miivafiq xidmatlorin har zaman hazir olmasi basa diistiliir. Ogor
informasiya mohv edilorsa va ya angallonarse, informasiyanin alyetorliyi itirilmis olar.
Solahiyyatli olan, avvoalcodon nozords tutulmus istifado¢i mioyyan islarin yerina
yetirilmasi Gc¢lin informasiya sistemina alyetorlikdon mahrum edilarsa, hamin vaziyyat
xidmatdan imtina kimi nazars alinir.

Informasiyanm tamlig1 dedikds, informasiyanin tohrifsiz sokildo mévcud olmasi
basa diistiliir. Masalon: informasiyanin modifikasiya olunma, doyisdirilmo, saxtalasdirma
Vo bu kimi sanksiyalasdirilmis harokatlorin qarsisinin alindigi soraitda. Belo Ki, salahiyyatli
olmayan, eyni zamanda ovvalcadon nozordo tutulmamus istifadagi torafindon
informasiyanin itirilmosi onun tamliginin itirilmasi U¢ln asas olur. ©gor hor hansi soxs
torafindon Isvecrada yerloson niiva fizikasi laboratoriyasina gizli yolla daxil olunaraq “n”
adadinds har hansi vergiil vo ya ndqte isarasi doyisilorss, laboratoriyada aparilan istonilon
tocrlba tohrif olunacag.

Informasiyanin konfidensiallig1 (maxfiliyi) dedikdo, informasiyanin mozmununa
asason ona miraciat ilo bagli mahdudiyyatlorin mévcud olmasi nazards tutulur. Bels Ki,
infornasiya informasiya sahiblorindon basqa icazosi olmayan soxslor torofindon istifado
edilarse, informasiyanin konfidensialligi itirilmis olur. Bazi informasiya novlori Ggln
informasiyanin konfidensiallig1 osas sort hesab olunur. ©On bariz niimuns olaraq $oxsi
molumatlarla bagli konfidenasialligin tomin olunmasini géstarmak olar.

Aparilan aragdirmalara gors “informasiya tohltkasizliyi” anlayisina agagidakilar: da
aid etmok olar:

. nazari-konseptual istigamat;
. hlquqi istigamat;

. texniki-toskilati istigamat;

. sosial istigamat;

. beynalxalg-hliqugi istigamat.

Comiyyatda bas veran istonilon hadisa vo proseslarin sorhini nazari va tacribi
biliklorin qarsiliglh miiqayisali tohlili asasinda miisyyon etmok olar. Bels ki, “informasiya
tohliikasizliyi” vo onunla olagodar olaraq yaranan yeni terminlorin izahi vo mdévcud
problemlorin  halli istigamotindo arasdirmalar aparilmalidir. Homin arasdirmalarin
naticolori do 06z noOvbasinds huqugi bazaya sirayst olunmalidir. Qeyd olunanlari
umumilogdirsak, “informasiya tohllkasizliyi” anlayisina dair nazari-konseptual va huquqi
istigamatin bir-birilo qarsiligh slagads oldugunu gorarik.
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Huquagi istigamata asason informasiya tohliikasizliyi sahasinds yeni ganunvericilik
bazas1 formalagdirilmalidir. Informasiya tohliikasizliyi sahosindo hiiquqi bazanin
tokmillasdirilmasi hamin sahada milli tohlikasizliyin mihafizs edilmasins va vahid dévlat
siyasatinin formalasdirilmasina, eyni zamanda kibercinayatlorin qarsisinin alinmasina
sorait yaratmis olar.

Texniki-toskilati yanagsmaya goro normal texniki tominat olmazsa, tohlikasiz
informasiya mdibadilasi hayata kecirmok olmaz. Belo ki, informasiya sistemlarindo,
sobokoalords yaranan bosluglar informasiyanin konfidensialliginin itirilmasing, tamluginin
pozulmasina, eyni zamanda informasiyanin olyetorli olmasinda miiayyan manealarin
yaranmasina sabab olur.

Sosial istigamota asason informasiya tohlikasizliyinin tomin olunmasinda an asas
faktor insan faktorudur. Belo ki, informasiya tohliikasizliyi sahasinda olan tohlikalarin
¢oxu asas insan hliquq vs azadliglarina qasd edir. Buna gora do comiyyatdo maariflondirmo
isi giiclondirilarsa, informasiya tohlikasizliyinin say1 da azalar.

Beynalxalg-hiiquqi istigamato goro “informasiya tohliikasizliyi” problemi ancaq
milli gorgivada deyil, eyni zamanda beynolxalq istigamatda hall olunmani talob edir. Belo
ki, muasir dovrdo Internet vasitosilo istonilon molumati istanilon zaman ¢ox rahatligla aldo
etmak olur. Buna gora do Internetdon istifado edorken informasiyanin tohliikesizliyinin
tomin olunmasi prioritet sort gismindo ¢ixis edir. Umumiyyotlo, ddvlet daxilinda
informasiya tohllkasizliyinin tomin olunmasi t¢iin ilkin olaraq beynalxalq toacriibays
miraciot etmok lazimdir. Malumdur ki, kibercinayatlor milli sferadan konara ¢ixir. Buna
gOro do kibercinayatlorlo mubarizonin giclondirilmasi {igiin milli normalarin beynalxalq
normalara uzlasdirilmasi, eyni zamanda beynalxalq qurumlarla qarsiliglt foaliyyatin
gOstorilmasi zaruri hesab edilir.

Informasiya tohliikasizliyi ilo olagedor mosalalor oksar normativ hiiqugi aktlarda 6z
tosbitini tapsa da, “informasiya tohlUkasizliyi”’nin leqal anlayasina rast golinmir.
Azorbaycan Respublikasinin 3 aprel 1998-ci il tarixli 460-1Q némroali “Informasiya,
informasiyalasdirma vo informasiyanin miihafizosi haqqinda” Qanunun 17-19-cu
maddalorinds informasiya mihafizasindon bohs edilir. Bels ki, informasiyanin dedikds,
informasiya tohlukasizliyinin tominatina yOnolmis todbirlor kompleksi basa diisiiliir.
Informasiya tohllikesizliyini ancaq informasiyanin miihafizosi kimi giymatlondirmok
olmaz. Clnki informasiya tohliikasizliyi anlayisina eyni zamanda informasiya miibadilasi
do aid edilir.

B. Informasiya tohliikasizliyinin obyekti kimi saxsi malumatlar
Informasiya comiyyati dovriinds informasiya kommunikasiya texnologiyalarinin

murokkabliyi durmadan artir. Soxslor barasindo molumatlarin toplanmasi, emali vo
Otlrilmosi zamani yeni imkanlar yaranir vo bu da 6z névbasinds muvafig ganunvericilik
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aktlarinda zoruri doyisikliklorin aparilmasina zomin yaradir. Hazirda yeni
texnologiyalardan hlqug-mihafizo organlari, dovlst orqanlari, 6zal miassisalar, eyni
zamanda saxslor fordi gaydada istifads edirlor. Bels ki, yeni informasiya texnologiyalarinin
totbiqi soxsi hoyata miidaxilo imkanlarini da artirir.

Soxsiyyatin informasiya tohllkasizliyinin tominati mohz onun hiquq va
azadliglarinin miihafizo edilmosine xidmat edir. Insanin soxsi hayat: barado molumatlarin
hiquqi midafiasi hom dovletdaxili, ham da beynalxalg hiiquq sisteminda xisusi digget
morkazindadir. DOvlat vo geyri-ddvlst organlari tarafindon votondaslar barasinds vahid
elektron molumat bazasinin yaradilmasi da 6z novbasinds soxsi  moalumatlarin
tohlukasizliyinin tamin edilmasi izra todbirlarin hoyata kecirilmasini zaruri edir.

Soxsi hoyat sferasinin miihafizosi metod vo lisullarina soxsi hoyat barasinda
molumatlarin qorunmasi aspektindon yanasmaq toqdiralayigdir. Belo ki, hamin
yanagsmanin mahiyyatinds fordin soxsi hoyat foaliyyatinin sferasi, eyni zamanda onun
barasinds konfidensial malumatlar nozards tutulur.

Saxsi hayatin toxunulmazligi hiiququ klassik asas insan hiiquqlarina aid edilmir.
Belo ki, bu hiiquq kegan asrin 70-80-ci illarindan etibaron Qarbi Avropanin mahkoma
proseslorinds inkisaf etmoys baslamisdir.

Soxsi hoyata dair midaxilalor ciddi sosial problemlorin yaranmasi {igiin oasasdir.
Soxsi informasiyanin miihafizasinin asas problemarindon biri onun konfidensial
xarakterindon ibarat olmasidir. Belo Ki, informasiya sahibi onun barasindo molumatlarin
aldo edilmasi, toplanmasi, emal1 va yayilmasi zamani xabarsiz olur. Aparilan arasdirmalara
gOra dovlat organlari va 6zal muassisalar tarafindan saxs barasinds molumatlarin miihafizo
edilmosi muxtalif dovlstlorin ganunvericiliyinds forgli adlandirilsa da, oan ¢ox “fordi
molumatlarin miidafiasi” anlayisindan istifado edilir.

Fordi molumatlarin miidafiosi goxsi hoyata dair molumatlari sigortalayir. Belo ki,
bir ¢cox dovlatlorin ganunlarinda fardi molumatlar “hassasliq” meyari iizra tasbit olunur.
Soxsi hoyata dair hor hansi faktin agilmasi soxsi hoyata gosd etmo kimi taninir.
Qanunvericiliklo mioyyan edilmis hallar istisna olmagla, har bir soxs 6z hoyatina dair
molumatlarin sirrini saxlamaq hiiququ vardir. Fordi moalumatlarin hassasligi anlayisi
olduqgca subyektivdir. ”Xiisusilo hassas” fardi molumatlarin mazmunu isa asasan milli
mentalitetdon asili olur. Belo molumatlara asasan soxsin dini, etnik va irgi monsayi, Siyasi
va ictimai birliklors tizv olmasi vo mahkumluguna dair molumatlar aid edilir.

Soxsi molumatlar dedikds, soxsin hayatina dair molumatlar basa diistiliir. Soxsi
molumatlarla bagl leqal anlayisa “Informasiya oldo etmok haqqinda” Azorbaycan
Respublikasinin Qanununda rast galmak olar. Bu Qanuna asasan fordi malumatlar dedikdo,
soxsi vo ailo hoyati barasindo molumatlarin mocmusu basa diigiiliir. Bu moalumatlar
soxsiyyati birbasa va ya dolayis1 yolla eynilosdirmaya imkan veran hadisalar, faaliyyatlor
Va vaziyyatlor haqqinda faktlar, bilgilor va roylordir. Soxsi malumatlarla bagli leqal anlayis
eyni zamanda Azarbaycan Respublikasinin “Fardi molumatlar haqqinda” Qanununda 6z
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tosbitini tapmisdir. Belo ki, bu Qanuna gors fordi malumatlar dedikds iso soxsin kimliyini
birbasa va ya dolayisi yolla miiayyanlasdirmaya imkan veran istanilon név moalumat basa
diisiilir. Yuxarida geyd olunanlar1 imumi kontekstda nozardan kegirsak gorarik ki, fordi
molumatlar iki qrupa boliiniir: soxsi vo ailo hayati barode malumatlar.

Ciddi tohliikalordon biri do usaqlarin soxsi hoyati ilo olagadardir. Belo Ki,
yeniyetmolor 0zlori barasinds informasiyanin yayilmasi, eyni zamanda soxsi xarakterli
sokillar va videolar Gg¢un sosial mediadan istifads edirlor. Homin informasiya iss onlarin
hoyatina zarar vura bilar. Onu da geyd etmok lazimdir ki, bu melumatlar galacakds tohsil
muassisalari va isag0turanlar tarafindan istifado oluna bilor. Bozon do usaqglar ozlori
bilmodon internetdo zorarli mozmunlu molumatlarla tamis olurlar. Homin molumatlara
zorakiliq, irqi ayrisegkilik, narkotikdan istifads, intiharlara cohd togabbislorina ¢agiran
molumatlar aid edilir.

Internetdo usaglarin hiiquglarinin tohliikasizliyinin tamin edilmasinin on somorali
tisulu usaglara hamin tahlikalordon midafio olunma imkanlarini izah etmokdir. Digor
todbir gisminds internetds usaqlar iigiin tohliikasizlik miihitinin yaradilmasi ¢ixis edir.
Belo ki, ham moktob kompdterlari, hom do 6zal kopmiterlor saviyyasinds filtrasiya va
bloklama alstlorindan istifado etmoklo usaqlarin zarorli saytlara daxil olmasinin, zararli
moazmunlu malumatlarla tanis olmasinin garsisi alina bilar.

Dovlotdaxili hiquqg sistemindo informasiya tohlukasizliyinin tomin edilmasi
istigamatindo atilan toqdiralayiq addimlardan biri Nogliyyat, Rabito vo Ylksok
Texnologiyalar Nazirliyinin tapsirigina osason “Tohliikesiz Internet” xidmatinin
yaradilmasindan ibaratdir. Belo ki, homin filtrasiya xidmoti vasitasilo istonilon yas
kateqoriyasina aid olan istifadagilar tahllikali mozmunlu informasiyalardan goruna bilarlor.
Homin xidmat sahasindo valideynlor azyasli usaqlara psixoloji zoror yetiro bilocok
zorakiliq, cinayatkarliq, irqi ayrisegkiliyi toblig edon filmlorin vo oyunlarin daxil oldugu
monbalora nozarat eds bilirlor. Homin xidmoato qosuldugdan sonra toqdim edilmis
siyahidan zororli hesab olunan saytlar1 “qara siyahi”ya daxil etmok vo istifadani
mohdudlasdirmaq olar.

Son zamanlar sosial 6lkamizda, eyni zamanda xaric dovlatlords “Instagram” sosial
sobokasinin istifadogilorinin bdyiik narahatligina sobab olan, eyni zamanda “Instagram”in
gizlilik qaydalarin1 vo istifadagilorin moaxfilik hiiquglarini pozan “Ghosty” proqrami totbiq
olunmaga baglamigdir. Belo Ki, homin programin tatbigi naticasinds istifadaginin soxsi
molumatlarini gérmoak vo hesabindaki sokillori yiklomok mumkin olur. Lakin homin
program Elektron Tohlikasizlik Xidmatinin “Facebook” komandasina bilavasito muracioti
asasinda ham “App store”’dan, ham do “Google Play store” silinmisdir.

Informasiya tohllikasizliyinin tamin edilmasinds Elektron Tohlikasizlik Xidmatinin
rolu mihim shomiyyat kosb edir. Bels ki, Azarbaycan Respublikasinin Rabito vo Yksok
Texnologiyalar Nazirliyi yaninda Elektron Tohlukasizlik Markazi Azorbaycan
Respublikast Prezidentinin 2012-ci il 26 sentyabr tarixli 708 ndmrali Formaninin 5-Ci
hissasine asason yaradilmis vo "Azorbaycan Respublikasinda nagliyyat, rabito vo yiksok
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texnologiyalar sahasinds idaraetmonin tokmillosdirilmasi ilo bagli bazi tadbirlor" hagqinda
Azorbaycan Respublikasi Prezidentinin 12 yanvar 2018-ci il tarixli Formani ilo Markaz
Azorbaycan Respublikasinin Nogliyyat, Rabito va Yiksok Texnologiyalar Nazirliyi
yaninda Elektron Tohllkosizlik Xidmoti kimi Nazirliyin strukturuna daxil edilmisdir.
Xidmatin foaliyyat istigamatlorina elektron tohliikalor haqqinda istifadagilordan, program
tominatt vo texniki avadanliglarin istehsalgilarindan, eyni zamanda xarici Olkalordoki
analoji strukturlardan vs basqa resurslardan daxil edilon molumatlar1 toplamaq vo tahlil
etmoak, elektron tahllikalorin garsisinin alinmasi istiqgamatinda, eyni zamanda istifadacilora
qars1 istifads oluna bilocak texniki vasitalor, programlar haqqinda tolimatlar hazirlamaq,
onlara tovsiyalor vermok, metodiki dastok gOstarmok, homin tohlikalor baroda 06lka
Saviyyasinda molumatlandirmani hoyata kegirmok aid edilir.

Natico. Molumdur ki, hazirda informasiya tohlikasizliyinin tomin edilmasi
baximindan ¢oX shomiyyat kasb edacak gadar problemlar mévcuddur. Bu problemlardan
biri do soxsi moalumatlarin miihafizasi ilo baglidir. Qeyd olunanlari imumi kontekstda
nozardon kegirsak, soxsi molumatlarin miihafizasi ilo bagl atilacaq ilk addimlardan biri
kimi milli gqanunvericilik bazasinin tokmillagdirilmasi gonastina goalorik. Qanunvericilik
bazasinin tokmillogdirilmasi zamani xarici dovlatlorin praktikasini nozors almaq lazimdir.
Digor addimlardan biri inzibati todbirlorin hoyata kecirilmasidir. Inzibati todbirlarin hoyata
kecirilmasinin asas magsadi informasiya tohliikasizliyinin tomin edilmasi giin todbirlor
programlarini formalasdirmaqdan vo onun hoyata kegirilmasina zoruri resurslar ayirmaqla
islarin vaziyyatina nozarat etmokdoan ibaratdir. Soxsi molumatlarla bagl informasiyanin
muhafiza vasitalarindan biri do toskilati todbirlorin gorilmasidir. Taskilati tadbirlor bitln
muihafizo sistemlorinin blnodvrasini toskil edir. Bununla yanasi soXSi moalumatlarin
muhafizasi UG¢ln autentifikasiya, identifikasiya, audit vo protokollagdirma, icazalorin
idaroolunmasi, kriptoqrafiya, ekranlasdirma kimi proqram-texniki todbirlor daha da
tokmillosdirilmalidir.
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Summary. Transplantation of human cells, tissues or organs saves many lives and
restores essential functions where no alternatives of comparable effectiveness exist. In 50
years, transplantation has become a successful worldwide practice. However, there are
large differences between countries in access to suitable transplantation and in the level of
safety, quality, efficacy of donation and transplantation of human cells, tissues and organs.
[1] In other word, transplantation is the transfer of human cells, tissues or organs from a
donor to a recipient with the aim of restoring functions in the body.

Keywords: organ transplantation, bioethical problem, right to life, breain death,
medical tourism

Introduction. The procurement of organs for transplantation involves the removal
of organs from the bodies of deceased persons. This removal must follow legal
requirements, including the definition of death and consent. Because of necessity and need
this issue should be put into the law. Although organ transplantation is medical procedure,
the regulation of all these issues are regulated by law. There are some relations among the
amount of deaths, the lack of money, improper regulation of transplantation. These
negative conditions cause violation under article 2 of European Convention on Human
Rights — “right to life”. Of course, every state parties have obligation to protect every
human beings and also their health. Nowadays, if the does not realize its positive
obligations about organ transplantation, so, some people lose their life, and this
circumstance continues, it is a big problem. When we look at the development history of
transplantation we will see that really, new technology, new diseases, requirement of
modern time, want good regulation. Every state knows its lack of legislation, level of health
development, what must they do and etc. And first of all, it must work for reducing
problems and find domestic solutions. Of course, international organizations will help them
to solve problems.

| focused on legal and bioethical problems of organ transplantation. We must try to
get legal organ transplantation not illegal. To prevent corruption, coercion is one of the
leading aim of the world. Everyone’s right to life shall be protected by law. No one shall
be deprived of his life. Deprivation of life shall not be regarded as inflicted in contravention
of this article when it results from the use of force which is no more than absolutely
necessary: [2]
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a) In defense of any person from unlawful violence;

b) In order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;

c¢) Inaction lawfully taken for the purpose of quelling a riot or insurrection.
No one shall be subjected to torture or to inhuman degrading treatment or
punishment. Removal of organ may be torture.
Everyone has the right to respect for his private and family life, his home and his
correspondence.

A. BIOETHICAL PROBLEMS

If we look through the history of organ transplantation we can see that researches
experimented with organ transplantation on animals and humans in the 18" century. There
were many failures over the years, but by the mid-20™ century, scientists were performing
successful organ transplants. Transplants of kidneys, livers, hearts, pancreas, intestine,
lungs, and heart-lungs are now considered routine medical treatment.

Transplants are considered when a major organ of the body is failing and does not
respond to all other therapies, but otherwise the health of patient is good. Patients receiving
successful transplants are often able to resume their daily lives with no dependence on
complicated medical machinery, such as a kidney dialysis machine or a heart pump
assistive device. Although transplant recipients must adhere to strict regimens of
medications and frequent examinations, increased survival rates at the turn of the century
enabled over 75 % of successful transplant recipients to return to a daily work schedule
and to recreational activities enjoyed prior to becoming ill. [3] As organ transplant
procedures increased and became standard treatment for otherwise fatal illnesses both the
medical community and the public at large considered ethical issues brought forth by organ
donation. The National Transplantation Act, passed by U.S. Congress in 1984, mandated
a centralized system for sharing available organs along with a scientific register to collect
and report transplant data. The act also made illegal the sale or purchase of organs. The
national system was established to match donors and recipients. It is managed by the United
Network for Organ Sharing (UNOS). UNOS members work with all transplant centers in
the United States to ensure that the limited supply of organs is distributed fairly to patients
in need regardless of age, sex, race, lifestyle, or financial or social status. [4] Through the
UNOS Organ Center, organ donors are matched to waiting recipients every day of the year,
around the clock. Organ sharing is based upon scientific criteria including the recipient’s
acuity of the disease process, compatibility of body size and blood chemistries, as well as
length of time on the waiting list. At the close of century, new laws were under
consideration designed to remove any geographical bias in organ allocation. The Scientific
Registry maintained by UNOS contains data on every solid organ transplant since 1987
and is one of the most comprehensive data analysis systems targeting a single therapy in
the world. Patient confidentiality is maintained with a number system, and scientists are
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able to quickly exchange information vital to the progress of transplantation. With
increases in the number of transplants performed, UNOS and public health organizations
attempted to raise public awareness of the importance of organ donation. States included
organ donor status on citizens' driver's licenses, and a universal donor card was widely
publicized. By the 1990s most states had passed legislation requiring medical personnel to
approach all potential donor patients, or if the patient is unable, their families, for a
donation decision. The criteria for brain death was clarified in 1981 by a presidential
commission on medical ethics to allay public concern regarding time of death and organ
recovery. All major religions in the United States voiced opinions encouraging personal
choice and organ donation. In spite of these efforts, the demand for donated organs has far
outnumbered the supply. By the turn of the century, over 67,000 Americans were on the
UNOS national patient waiting list. At the same time, transplantation procedures were
quickly growing. Organs and tissues were needed for additional types of transplants added
to the medical arsenal against disease. Lung, pancreas, bone marrow, small intestine,
cornea-all were considered an acceptable part of medical treatment.

In last decade world is enlarged and developed. Medicine and genetics gets new
achievements and there was a need to combine both sciences. So, the new science was
created. It was bioethics. Bioethics involves some problems that existed in biomedical
researches, testing of drugs, attitudes towards patients, using new technology in Ohealth
care, to comply with the legislation norms and etc. Bioethics also involves some researches
in abortion, euthanasia, robot technology, medical genetics, reproductive technology, and
also biomedical research above animals and peoples. All over the world looked at the point
in this field. And These issues are regulated by international legal acts. This science differs
from others. Bioethics touches human existence problems. So It is related confidentiality.
To research on human organs also related with human rights. Usually science does not
want to connect with law but it is necessary. [5] Because human rights should be protected
by law. Researches rely on consensus, general beliefs. If there is no consensus there is also
no research. When scientist do research they must take into consideration fundamental
values and ethical norm. Not always applying to the international acts or mechanisms solve
the problems. For example, International Committee on Bioethics try to get common values
but ethical values are different. The first meeting about bioethics was held in 1946
Nurnberg. At the result of this meeting was Nurnberg Code. It is the first act about
bioethics. In 1976 Helsinki Declaration was adopted. They created social structures.
Structures are named Bioethics Committee. The deputy of these committees is to regulate
the practice of medical experiments, abolish results which are not good for people.
Bioethics also protect human’s social protection. Today we have Universal Declaration on
the Human Genome and Human Rights. The International Bioethics Committee of
UNESCO should contribute to the dissemination of the principles set out in this
Declaration and to the further examination of issues raised by their applications and by the
evolution of the technologies in question. It should organize appropriate consultations with
parties concerned, such as vulnerable groups. It should make recommendations, in
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accordance with UNESCO’s statutory procedures, addressed to the General Conference
and give advice concerning the follow-up of this Declaration, in particular regarding the
identification of practices that could be contrary to human dignity, such as germ-line
interventions. No research or research applications concerning the human genome, in
particular in the fields of biology, genetics and medicine, should prevail over respect for
the human rights, fundamental freedoms and human dignity of individuals or, where
applicable, of groups of people. The human genome underlies the fundamental unity of all
members of the human family, as well as the recognition of their inherent dignity and
diversity. In a symbolic sense, it is the heritage of humanity. Everyone has a right to respect
for their dignity and for their rights regardless of their genetic characteristics. The human
genome in its natural state shall not give rise to financial gains.

Today’s problems are that, create Bioethics Committee, good regulation by law, set
up control mechanism, state’s help about social benefits, and implementation.

B. LEGAL PROBLEMS

In Azerbaijan the issue of organ transplantation is regulated by law “On donation
and transplantation of human organs”. Article 11 says that state, municipal, private health
care structures that are authorized will be able to remove organs from a living person or
corpse. First of all, before removing organs from a corpse it is necessary to define brain
death. But the law does not define the notion of “brain death”. So, brain death is the total
and irreversible loss of all brain function and the circumstance under which the donation
of vital organs most commonly takes place. Brain death occurs when a person has an
irreversible, catastrophic brain injury, which causes total cessation of all brain function (the
upper brain structure and brain stem). Brain death is not a coma or persistent vegetative
state. Brain death is determined in the hospital by one or more physicians not associated
with a transplantation team. When someone is brain dead, it means that the brain is no
longer working in any capacity and never will again. Other organs, such as the heart,
kidneys or liver, can still work for a short time if the breathing machine is left in place, but
when brain death is declared, it means the person has died. Doctors examining the patient
will conduct a battery of tests to determine whether any brain activity is present. If all brain
activity is absent, the patient is dead.

What is the legal time of death for a brain dead patient? The legal time of death is
the date and time that doctors determine that all brain activity has ceased. This is the time
that is noted on the patient’s death certificate. Brain death is not the same as being in a
coma or persistent vegetative state. Brain death is death. A patient who is in a coma or
persistent vegetative state typically has some brain stem function (which controls
breathing) and possibly other brain function. When a person is brain dead, no part of the
brain is functioning any longer.
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Although the law permits us to removal organ from corpse, but if we look at the
statistics we will see that the amount of this act is zero. Actually removal from corpse is
better than living person. Why? because if the living person gives his organ to another
person, there is no guarantee that the donor will be healthy man at the end of his life or
there will be no disability. We know that, for this reason as article 8 says there must be
recipient’s consent. It is important. If the recipient does not have consent the removal of
organ is criminal procedure. And it is named organ trafficking. Transplant tourism and
organ trafficking have pervasive negative effects. Organ trafficking exploits poor
individuals who are desperate to make money for survival. Because profit-motivated
facilitators negotiate most transactions, donor compensation is often extremely low. For
example, kidney donors frequently receive less than one-third of the price that recipients
pay for the organ, despite initial promises of higher payment. Furthermore, donors rarely
receive adequate health care after the transplant, generating negative health outcomes that
impede their ability to work and worsening their financial and physical condition in the
long run. [6] As a result, donors rarely succeed in paying off the very debts that often lead
them to sell the organ in the first place. [7] International organizations have made more
serious efforts to combat human trafficking for organ removal. The UN and Council of
Europe have utilized broader human trafficking protocols to address human trafficking for
organ removal. The 1990 UN Convention on the Rights of the Child prohibits the “sale of
children.” Its 2002 Optional Protocol to the Convention on the Rights of the Child adds
organ removal to the definition of *“sale of children,” thus creating the first binding
international legal instrument to explicitly prohibit human trafficking for organ removal.
[8.9]

“Medical Tourism” is the travel of residents of one country to another country for
treatment. There are three important players in the international market for organs: sellers,
recipients, and brokers. I will summarize some data on each, but have discussed the existing
data in much greater depth elsewhere. The broker arranges a fake passport and forged legal
documents that indicate that the person is donating a kidney to a relative, and advises the
seller to hide his identity so the Indian health care personnel do not reject the case. c. The
Brokers Transplant tourism is a complicated business, requiring nephrologists, nursing
staff, blood and tissue labs, surgical teams, passports, visas, air travel, surgical equipment,
and getting immigration officials to cooperate. Given these disturbing realities, should we
prohibit transplant tourism? Three arguments are commonly deployed against organ sale
generally: [10]

Corruption: allowing the sale of organs to go forward will do violence or denigrate
our views of how goods (organs, personhood) are properly valued, in that it may
“dehumanize society by viewing human beings and their parts as mere commodities.”

Crowding Out: allowing the sale of organs will cause individuals who would have
donated organs to instead sell them, thus reducing the number of donated organs, or it will
cause individuals to refuse to donate at all, leading to an overall reduction in procured
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organs. This claim has its roots in behavioral economic work on motivational crowding
out, suggesting that contrary to the classical economic model allowing payment for goods
may change its social meaning in a way that discourages altruistic giving and ultimately
decreases supply.

Coercion: Poor sellers are coerced into selling their organs by brokers or recipients
who have no right to propose this, because they have no reasonable economic alternative.

Transplant tourism involves a complex and expensive medical process. Home
countries can discourage their citizens from engaging in transplant tourism by making these
patients ineligible for insurance coverage relating to an illegal kidney transplant.
Transplant tourism is a tragic and increasingly common response to worldwide shortages
of organs. Attempting to prohibit transplant tourism also raises a series of difficult
regulatory design choices. Along with the work of international societies and institutions
and increased attempts to increase the supply of organs in tourists’ home countries, will
significantly reduce transplant tourism. | want to tell about donor-recipients pairs a bit. In
unregulated situations, we tend to see barter only with respect to low price goods of roughly
equal value for which it has to set prices. In regulated situations, barter may be used to
reduce the level of taxes or the risk of illegality. In these settings, the parties are willing to
suffer some market inefficiency in order to escape direct regulation or avoid some prior
contractual obligation to a third party. The rise of barter in organ transplantation is a direct
consequence of NOTA’s prohibition on valuable consideration. Thus a pilot program
proposed (but not executed) at the University of Chicago contemplated this sort of
transaction with donor-recipient pairs. The proposal suggests how it might be possible to
incorporate gains from trade through a system of barter: if donor A is not compatible with
his or her family member, recipient A who is in need of an organ, and donor B is not
compatible with his or her family member, recipient B who is also in need, then the kidney
center would broker an exchange such that, if compatible, donor A gave to recipient B, and
donor B gave to recipient A. The double pairings in effect are done without the use of a
price mechanism. The simple mechanism has value because the barter sets a unique price
that eliminates haggling between the parties, and does so in a setting where the gains to
both donor-recipient pairs are large enough to propel the situation forward.

Conclusion. Today, for every country, protection of all human health and life must
be first aim. Right to life is the highest right among all rights. It is not casual that, European
Convention reflected this issue, and put positive commitments on states. The states should
prevent illegal organ transplantation, regulate the law, give every citizen equal rights about
transplantation regardless of their sex, social status and etc., provide them social benefit
after transplantation, respect human’s values, help them for living.
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4. TIpaBa u CBo6oabl YesioBeka

Jlana Anuzaoa

Axagemus ['ocyrapcBeHHOro YnpasJieHHs
npu Ilpe3sugente AzepOaiinxanckoil Pecnyoiaukm,
MATHCTPAHT N0 CHENHAJIBHOCTH rOCYAapCTBEHHOE NIPABO

Pe3tome. [IpoGnema rapantuii peanu3alnuy U 3alIUTH MPaB U CBOOO YeIOBEKA U
rpaxJaHUHA - OJJHA U3 BaXXHEHUIIMX B KOHCTUTYLIMOHHOM IIpaBe, U SIBISIETCS OCHOBHBIM
(akTOpOM CTAHOBJIEHHMSI M Ppa3BUTHUS JAEMOKPAaTHYECKOrO, IMPABOBOIO, COLMAIBHOTO
rocynapcrBa. IlpaBa yenoBeka — riaBHas 1ieJib JHOOOrO HUBUIM30BAHHOTO IPABOBOIO
rocyJIapcTBa, CTpeMsllerocs o0ecneyuTb CBOOONYy, O01arococTosiHue, JIOCTOMHCTBO,
0€30MacHOCTh JIOJIeH, HM30aBUTh MX OT MaryOHBIX MOCJIEACTBUN JeCTaOMIM3aIuU
obmectBa. Kak Mbl BUAMM, OCOOCHHO aKTyajibHa MpobiieMa coOII0ACHUs MTPaB YesloBeKa
JUIsL COBpeMeHHOHN AszepOaiimkaHckoi PecnyOnuku, KoTopas CTpPOUT IIPaBOBOE
rocyJapcTBO U GOPMHUPYET TPAKIaHCKOE OOIIECTBO.

KioueBble cj10Ba: mmpaBa 4elIOBEKa, JEMOKPATHsI, T'YMaHUTaApHOE BMEIIATEIbCTRO.

BBenenne. IlpaBa dyenoBeka SBISIOTCS OCHOBHBIMU IIpaBaMH U CBOOOJaMH,
KOTOpbIE, KaK CUMUTACTCs, UMEIOT MPaBO BCE JIOAM: MPABO Ha JKU3Hb, CBOOOY, CBOOOLY
MBICIIM U BBIPa)KEHUS U paBHOE OOpalleHue Mepe] 3aKOHOM, Cpeu MpoduXx. JTU MpaBa
MPENICTAaBISAIOT co00 MpaBa YeIOBEKa WIIM TPYIIBI IO OTHOIIEHUIO K MPABUTENIBCTBY, a
Tak)ke 00s3aHHOCTH YeJIOBEKA U FOCYAapCTBEHHBIX OPraHoB.

B.B.JIazapeB, Kk mnpuMepy, CUYUTAET, YTO ONPEACICHHUE MpaBa KakK HEYTO
NpUHAJIeKAIEE YEJIOBEKY, KaK TO, YeM OH MOXXET CBOOOJHO pacHopsiKaThCs IOJ
3alIUTON TOCyIapcTBa 0e3 4Ybero-audo BMEIIaTeNbhCTBA (TaKoe Kak; MpaBO Ha OTIBIX,
npaBo Ha Ojaromoijiyywe, MpaBO Ha MHUpP W Tp.), KOTOpoe Bcerna cyObeKkTuBHO. B
COBPEMEHHOHN HOPHUINYECKON HayKe O] MPaBOM TaKKe MOHUMAIOT 0011e00s3aTeIbHbIE
COI[MaIbHBIE HOPMBI, TO €CThb COBOKYITHOCTb MPAaBUII MOBEJICHUS (MPAaBO B OOBEKTUBHOM
CMBICIIE), OXpaHsEMbIX CHUJION rOCYAapCTBA.

Taxkum oOpa3zoM, mpaBa JUYHOCTH — 3TO, TaK Ha3bIBaEMbIC, CYOBEKTUBHBIC TpaBa
YeJIOBEKa, KOTOPBIE MOKHO IIPOCUTH Yy TOCyAapcTBa. B HUX BbIpakeHa Ta Mepa WK HOpMa
CBO0OIbI, KOTOPasi 0ObEKTUBHO BO3MOXHA JISl TUYHOCTH HA KOHKPETHOM HUCTOPUYECKOM
stane pa3Butus. [IpaBa nuunoctu, kak numet [.H.MaHoB, - «3T0 HEe MOTEHIIUATLHEIE, a
peanbHbIe COLIMANIbHBIE BO3MOKHOCTU WHJIUBHUA, BBITEKAIOIINE U3 HEMIOCPEACTBEHHO U3
3aKoHay. [3]
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Takne npaBa INPUNHCBIBAIOTCA «ECTECTBEHHO», 4YTO O3HA4aeT, 4YTO OHH HE
3aCITy’KE€HbI U HE MOTYT OBITh JIMIIEHBI 10 IPU3HAKY Pachl, BEPOUCIIOBEIAHUS, STHUUECKON
WM TT0JIOBOYM NIPUHAUIEKHOCTH. [ 1] OTH mpaBa 4yacTO BBIABUTAOTCS KaK 3aKOHHBIE ITpaBa
Y 3alMIIAI0TCS BEPXOBEHCTBOM IIpaBa. TeM He MeHee, OHM OTIMYAlOTCs OT U A0 3aKOHA U
MOTYT OBITh UCHOJIb30BAaHbI B KAUYECTBE CTAHJAPTOB JJIsi (POPMYIUPOBAHUS WIH KPUTHKU
KaK MECTHOIO, TaKk M MEXJIyHapogHoro mpasa. OOBIYHO CUMTAETCs, YTO IOBEACHUE
IIPaBUTEIBCTB U BOOPYKEHHBIX CHJI JOJDKHO COOTBETCTBOBATH ATUM CTaHIAAPTaM.

Pa3nnunble «OCHOBHBIE» IPaBa, KOTOPbIE HE MOTYT ObITh HAPYILIEHbI HU IIPHU KaKUX
00CTOATENbCTBAX, U3JO0XKEHBI B MEXKJIYHAPOJIHBIX JOKYMEHTaX IO IpaBaM 4YeJOBeKa ,
TakuXx Kak BceoOmas nexnapanust mpaB 4YelloBeka, MeXIyHapoIHbIH HakT 00
DKOHOMHYECKHMX, COLMAIBHBIX M KYJbTYPHBIX IpaBax M MexXIyHapOAHBIA IIAKT O
IPaXJAAHCKUX M IMOJMTHYECKHUX IpaBax. IIpaBa, ycTaHOBJIEHHBIE ATUMHU JOKYMEHTaMH,
BKJIFOYAIOT SKOHOMUYECKHUE, COLUAIBHBIE, KYJIbTYPHBIEC, MOTUTUYECKAE U T'PAKIAHCKUE
pasa.

XoTs mpaBa 4YeIOBEKa HE BCErJa MHTEPIPETUPYIOTCS OJMHAKOBO BO BCEX
o011ecTBax, 3T HOPMBI, TEM HE MeHee, 00pa3yIoT OOLIHiA clIoBaph MO IpaBaM YeJIOBEKa,
B KOTOPOM MOTYT OBITb CPOpMYIUPOBaHBI TPeOOBaHUS PA3NUUYHBIX KynbTyp. Llupoko
pacrpocTpaHeHHas: paTH(QHUKAIMS MEXIyHapOJHbIX COIVIAIIEHWH MO IpaBaM 4YeJIOBeKa,
TaKMX KaK IIEPEUHCIICHHBIC BBIIIE, CYUTACTCA JOKA3aTE€IbCTBOM TOIO, YTO OTO LIUPOKO
pacnpocTpaHeHHble LIeHHOCTH. Hanmuune HOpM B 00JacTu MpaB 4YeloBEeKa Hajaraer
olpeieJIeHHbIe TPeOOBaHUS Ha MPABUTEILCTBA U Y3aKOHUBAET KaJI0ObI OTACIBHBIX JIUI] B
TeX Ciy4asX, KOTJa OCHOBHBIE IpaBa U CBOOOJBI He cobOmonaroTcs. Takue HOPMBI
NPEJICTaBISAI0T cO00M CTaHIapT MOBEACHUS MPaBUTENbCTBA W yrpaBieHUs cuioil. OHu
MOTYT HCIOJIb30BAaTbCsl B KA4eCTBE «YHHMBEPCAIbHBIX, HEIUCKPUMUHALIMOHHBIX
CTaHAApTOBY» A (QOpMYyIUMPOBAHMS WIM KPUTHUKMA 3aKOHA U BBICTyNaTh B KayecTBE
PYKOBOASAIIMX NPUHLUIIOB I HAJUICKALLETO ITOBEICHUS.

MHorue KOHQUIMKTBI BBI3BaHbI HECIIOCOOHOCTBIO 3aIMTUTH IpaBa YeJIOBEKa, a
TpaBMa, IIOJIy4YCHHas B PE3YJIbTATE CEPbE3HBbIX HAPYIIECHHUH IIpaB 4YEJIOBEKA, 4acTo
OPUBOJUT K HOBBIM HapylleHHWsM IpaB uyenoBeka. [lo Mepe ycuieHHs KOHQIMKTA
HEHABHCTh HAKAIUIMBAETCS U 3aTPYAHIET BOCCTaHOBJIEHUE MUpPa. YTOOBI OCTAaHOBUTH ITOT
LUKJI HACWJINS, TOCYAapCTBA JIOJKHBI pa3padoTaTh MOJIUTHUKY, HAIIPABICHHYIO HA 3alUTY
IIpaB 4eJI0BeKa. MHOTME CUMUTAOT, YTO 3alUTa [IPaB YEJIOBEKA «MMEET BAXKHOE 3HAUCHUE
JUI YCTOWYHMBOTO JTIOCTHKEHHS TPEX COTJIACOBAHHBIX INIOOATBHBIX MPUOPUTETOB- MHPA,
pa3BUTHSL W JeMOKpatum». TakuM o00pa3oM, YBa)K€HHE IpaB uYeJIOBEKa CTaJo
HEOTHEMJIEMOM YaCThI0 MEKIYHAPOJHOTO IIPaBa U BHEIIHEW IMOJIUTUKH.

3ammTa mpaB 4YeJIOBEKa O3HAa4YaeT 00eCledYeHHWe TOro, YTOOBI JIIOAW MOTydalld
OIPEJEJIEHHYIO CTENEHb JJOCTOMHOr0, T'yMaHHOT0 oOpamieHus. [IockonbKy cuuTaercs, 4To
NOJUTUYECKUE CUCTEMBI, 3aLUINAIOLINE IPaBa YeI0BEKa, YMEHBIIAIOT YTPO3y MUPOBOIO
KOH(JIMKTA, BCE CTPaHBl 3aMHTEPECOBAHBI B O0ECIIEUYCHUH YBA)XXCHHUS INPaB YEJIOBEKAa BO
BCEM Mupe. MexayHapoaHOEe IpaBO B OOJIACTH IpPaB 4YEJIOBEKA, 3aKOHOAATEILCTBO O
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FyMaHUTApHOM BMEIIATEIbCTBE M IPABO OEXKEHIIEB 3allMLIAIOT IPaBO Ha KU3Hb U
(U3NYECKYI0 HEMPUKOCHOBEHHOCTh U MBITAIOTCS OTPAHUYUTHh HEOTPAHUYEHHYIO BJIACTh
roCyapcTBa. JTH 3aKOHBI HAIIPABJIEHBI HA COXPAHEHHUE YEI0BEUECTBA U 3aIIUTY OT BCETO,
YTO YIPOXAeT 3J0POBBIO JIIOAEH, 3KOHOMHYECKOMY OJIaromoiy4yuio, COLUAIbHON
CTaOMIIBHOCTH U MOJIUTUYECKOMY MHUPY.

OTBETCTBEHHOCTD 3a 3aIUTY IPaB YeJOBEKa JISKUT B MEPBYIO OUepellb Ha CaMUX
rocygapctBax. OpHako BO MHOIMX  ClydasX TIOCYJapCTBEHHbIE OpraHbl U
[IPABUTENIbCTBEHHBIE YMHOBHUKU IPOBOJAT IMOJUTHKY, KOTOpash HapylIaeT OCHOBHBIE
IpaBa yesioBeka. Takue 370ynoTpeOiIeHns BIAaCTb0 CO CTOPOHBI MOJUTHYECKUX JIUJEPOB
Y TOCYJJapCTBEHHBIX OPTaHOB UMEIOT Pa3pyLIUTENIbHbIE TOCIEICTBYSI, BKIIOYasi FeHOLU,
BOCHHBIE MPECTYIICHUS U IPECTYIIEHUS IPOTUB YEIOBEYHOCTU. UTO MOXKHO CAENATh JIIs
3alUTHI NIPaB Y€JI0BEKa, KOTJa T€, KTO HAXOJIUTCS Y BJIACTH, HECYT OTBETCTBEHHOCTH 32
HapylIeHus] NpaB uyeioBeka? Moryr iy BHEIIHUE CHIIbI BMEUIATHCS, YTOOBI 3aIIUTUTH
IIpaBa 4eyioBeKa’?

B HekoTOphIX ciydasx OcO3HaAHHAsh HEOOXOAMMOCTBH 3alIMTHI MPaB YeEJIOBEKa U
MOJAJIEpXKAaHUd MHUpa IpHBelda K TyMaHUTApHOMY BMemaTenbcTBY. CyllecTBYIOT
CBHUJETEIHCTBA TOTO, YTO HA MEKTYHAPOJHOM YPOBHE MbI IBUKEMCS K IOHUMAHHIO TOTO,
YTO MPABUTEIHCTBA HECYT HE TOJILKO HETaTUBHYIO 00SI3aHHOCTh YBaXKaTh IIPaBa YeIOBeKa,
HO Y TIO3UTHBHYIO OO0SI3aHHOCTH 3alllMIIaTh TH MpaBa, COXPAHATHh KU3Hb U 3alIUIIATh
JIOJIe OT HapylleHUs WX MpaB JIpyrumu. [4] MHorue cuyuTaroT, 4TO OOS3aHHOCTHU
rOCy/IapCTB BMEIIMBATHCS JIOJDKHBI OMPENETSATHCS He OIM30CThIO, @ CKOPEE CEPhE3HOCTHIO
KpH3Huca.

CymiecTByeT 1Ba BHJIAa TYMAHUTApHOIO BMEIIATEIbCTBA C YYaCTHEM BOCHHBIX:
OJHOCTOPOHHEE BMELIATENBCTBO OJHOI0 rOCYAapCTBA U KOJUIEKTMBHOE BMELIATEIBCTBO
rpynmnsl  rocygapcTtB.  [IoCKONbKY OTHOCHTENBHO HEMHOTHE INTaThl  00JagaroT
JIOCTaTOYHOM CHJIOW M BO3MOXHOCTAMHU JUJIl CaMOCTOSITEJIbHOIO BMEIIATENIbCTBA,
OOJBIIMHCTBO COBPEMEHHBIX BMEIIATEIbCTB HOCSIT KOJUIEKTUBHBIN XapakTep. Hekoropbie
TaKXe€ YTBEPKJAIOT, YTO CYIIECTBYET HOPMATUBHBIN KOHCEHCYC, YTO MHOTOCTOPOHHEE
BMEIIIATEIIbCTBO SBJISIETCS €IMHCTBEHHOM MpuemiieMoil popMoit B HacTosIIee BpeMs.

CymiecTByeT MHOIO pa3HOIVIACHM IO MOBOJY TOTO, KOTJa U B KaKOW CTENEHU 3a
IIpeeJIaMy CTPAaHbl MOI'YT Y4aCTBOBATh B TAKMX BMELIATENILCTBAX. B 4aCTHOCTH, BELYTCs
ne6atsl 00 3P (HEeKTUBHOCTH UCIIOJIb30BAHMSI BOGHHOM CHJIBI JIJIS 3aIUTHI [IPaB YeJIOBEKa B
npyrux crpaHax. IlonoOHble 1e0aThl B OCHOBHOM CBS3aHbI C HAIPSHKEHHOCTBIO MEXIY
rOCYJJapCTBEHHBIM CYBEPEHUTETOM U IIPaBaMMU JIFOIEH.

Hexoroppie  3alMINAarOT NPUHLOUINBL TOCYIapCTBEHHOIO CYBEPEHHUTETA U
HEBMEIIATEJIbCTBA U YTBEPKAAIOT, YTO APYTUM TOCYIAapCTBaM JOJKHO OBITh pa3perieHo
OTIpeNeNsITh CBOI cOOCTBEHHBIN Kypc. OHM OTMEUAIOT, YTO MPUHIIHUITBI TOCYAAPCTBEHHOTO
CyBEpEHUTETa M HENPUMEHEHMs] CHJIbl 3aKperuieHsl B YcraBe OpraHuzanuu
OO0benuHeHHbIx Hammit , KOTOpBIA  CcuUMTaeTcsi ABTOPUTETHBIM  HCTOYHUKOM
MEXIYHAPOLHOTO IIPaBOIOPSIKA.
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OTOT apryMeHT MpenanojiaraeT, 4YTo pa3Hble TOCyJapcTBa HMMEIOT pPa3HbIe
KOHIICTIIMK CIPAaBEUIMBOCTH, W MEXIYHApOJHOE COCYIIECTBOBAHHWE 3aBHUCUT OT
IUTIOPAIUCTUYECKON 3THUKH, COTJIACHO KOTOPOM Ka)kJJ0€ TrOCyJapCTBO MOXET OTCTauBaTh
CBOIO COOCTBEHHYIO KOHIENIHIO 100pa. Cpeau 3TOM rpyIIIbl ECTh «TITyOOKUH CKENTHIIM3M
B OTHOIIEHWHM  BO3MOXXHOCTEH  peanu3aluyd  MPEACTaBIEHUA O  BceoOuen
cipaBeUIMBOCTH». ['ocynapcTBa, KOTOpbIe MPENNoaaraloT CyJuTb O TOM, YTO CUHTAETCS
HapyIIeHUEeM TpaB YeJIOBEKa B JAPYrol CTpaHe, BMEUIMBAIOTCS B MPAaBO 3TOW HAIMK HA
camoonpezaeneHue. Ilogo3peHuss Takke BbI3BaHbI HEMOCIENOBATEIbHBIM YBaXKEHUEM
CyBepeHMTeTa (WIM IPaB YeJIOBEKa B ’TOM OTHOILICHHMH); & UMEHHO, IIOCTOSIHHBIE YJICHbI
Cogera bezonacaoctu OOH umeroT orpoMHO€E BIUSHUE HA IPUMEHEHUE MEXTYHAPOAHBIX
npuHuunos. Kpome toro, Tpe6oBanue coOnioeHns KakoW-1100 cTpaHOM IIpaB yeloBeKa
MOJKET BBI3BATh TPEHUS M MOXKET MPUBECTH K NAICKO WAYIIMM pa3HOINIAcUsiM. Takum
0o0pa3oM, aKTbl BMEMIATEIhCTBA MOTYT HAPYIIMTHh MEKIOCYIApPCTBEHHBIA TOPSIOK U
NPUBECTH K JaynbHeHIeMy KoH(MIUKTy. TeM camMbIM MOTYT BO3HUKHYTH €Ile OOJbllNe
YeJI0BEYECKHE CTPaJaHMs, €CIIM rOCyJapcTBa OTKAXKYTCSl OT HOPMBI HEBMEIIATEIbCTBA.

I[pyrI/Ie OTMCYAIOT, YTO T'YMAaHUTAPHOC BMCIIATCILCTBO B IIPUHIMUIIC HE YIPOKACT
TeppHTOpHaHBHOﬁ LICJJOCTHOCTH U MOJUTHYECKOM HE3aBUCHUMOCTHU TroCyaapCTB. Bwmecto
TOro, YTOOBI CTPCMHUTLCA ,Z[eCTa6I/IJII/ISI/IpOBaTB OSJICBOC IroCcyaapCTBO U BMCIIIUBATLCA B €TO
AclIa, TYMaHUTapHass HWHTCPBCHIMA HAIPAaBJICHA HAa BOCCTAHOBJIICHHC IIPABOIIOPSAIKA U
COICUCTBHE Ir'YMaHHOMY 06pameHmo C JIIOAbMHU.

Kpome TOro, mroam, oTcTamBalIIUe STOT MOJXOJ, YTBEPHKIAIOT, UYTO «TOJIBKO
ONUTENbHBIA TJIa3 MEXKIYHAPOAHOIO COOOIIeCTBA MOXKET OOEeCHedHTh HaJleKallee
coOJII0/IeHNE MEXAYHApPOJHBIX CTaHJAPTOB B MHTEPECAaX HE OJHOTO TOCYAapcTBa WU
JIpyroro, a camux Jjrojaei».[2] OHM yTBEpKIalOT, YTO MACCHUBHBIE HapyIICHUS IpaB
YeJIOBEeKa, TaKHWe KaK TeHOIU] U TMPECTYIUICHUS MPOTHB YEIOBEYHOCTH, TPEOYIOT
BMEILIATENIbCTBA, JIAYKE €CJIM 3TO BBI3BIBAET HEKOTOPYIO HAMPSYKEHHOCTh UM Pa3HOTJIACHsL.
Hexotopbie mnpaBa SBISIOTCS HEOTHEMIIEMBIMM U YHUBEPCAIbHBIMU, U «CEPbE3HOE
OTHOILIEHHE K OCHOBHBIM IpaBaM O3HAYaeT MPUHSITHE OTBETCTBEHHOCTH 33 UX 3aIUTY
HOBCIOZY».

Ecnu cBouMH yKacHBIMU JEUCTBUSIMU TOCYAApPCTBO pa3pyllaeT >KU3Hb U IpaBa
CBOMX TIpaXxJaH, OHO BPEMEHHO YTpPAuMBA€T CBOU MPUTI3AHUS HA JIETUTUMHOCTHh WU
cyBepeHuTeT. Torma 3a mpeaeliaMH TPABUTEILCTB JICKUT TMO3UTHBHAS OO0S3aHHOCTH
MPUHUMATh MEpbl Ui 3allUThl MpPaB YEJIOBEKA M COXpaHeHus Xu3HU. Kpome Toro,
CUUTAETCS, 4YTO IMIOJUTUYECKHE CHCTEMBI, KOTOPBIC 3allMINAIOT IIpaBa YeEJOBEKa,
YMEHBIIIAIOT YTPO3y MUPOBOTO KOHGIHKTA. TakuM 00pa3om, BMEIIATEIbCTBO MOXKET OBITh
TaK)K€ ONpaBIaHO Ha OCHOBAaHWU COXPAaHEHUS MEXKIyHapOIHOW Oe30MacHOCTH,
COACHCTBUS CIPABEIJIMBOCTH U MOAACPKAHUS MEXKITYHAPOIHOTO MTOPSIKA.

Tem He MeHee, MPaBUTENIBCTBA YAaCTO HEOXOTHO BBIJCISIOT BOEHHBIE CUJIBI U
peCypcehl Ul 3alMTHI IIPaB YeJIOBEKa B IPyrux rocynapcreax. Kpome toro, npuMmeHenue
HaCWius JUIsl MPEKPAILCHNs] HAPYIICHUH MpPaB YEJOBEKA CTABUT MOPAIBHYIO IHUJIEMMY,
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MOCKOJIBKY TaKHWe MEphl MOTYT MPUBECTH K JlalibHEWIIeH THOE HU B YEM HE MOBUHHBIX
monei. [losTomy kpaifHe BaKHO MCIIOIB30BAaTh KaK MOKHO MEHbIIIE CHIIbI, HEOOXOIUMOM
JUTISL TOCTHKEHUSI TYMAHUTAPHBIX IIeJIeH, 1 YTOObI BMEIIATEILCTBO HE TPUHOCHIIO OOJIbIIIe
Bpeaa, yeM moib3bl. Hakonel, HeoOXoauMo 00ecreunTh, YTOObI BMEMIATEIHCTBO OBLIO
3aKOHHBIM ¥ MOTHUBHUPOBAJIOCH MOJJIMHHBIMU TyMaHUTapHBIMU MpobOiemamu. [lemamn
BMEIIIATEIbCTBA JOJDKHBI OBITh allOJUTUYHBIMU M He3auHTepecoBaHHBIMU. OJTHAKO, €CITU
PUCKM M 3aTpaThl Ha BMEIIATEIHCTBO BBICOKH, MAaJOBEPOSTHO, YTO TOCYJIapCTBa
BMEIIIAFOTCS, €CITH HE OYIyT 3aTPOHYTHI MX COOCTBEHHBIC HHTEPECHI.

Pe3ysabTat. MHOTHE OTMEUAIOT, YTO I TOTO, YTOOBI AEHCTBUTEIIBHO OOPOTHCS C
HapyLICHUSAMH IIPAB 4YEJIOBEKA, Mbl JOJDKHBI CTPEMUTHCS MOHATH IIPUYMHBI, JIEKAIINE B
OCHOBE JTHUX HapylIEHUWH. DT NPUYMHBI CBSI3aHBl C HEIOCTATOYHBIM Pa3BUTHUEM,
HSKOHOMHYECKUM JaBJIEHUEM, COLMAJIBHBIMU HpoOJeMaMH U  MEXIYHAPOIHBIMU
yCIOBUAMU. J[€CTBUTENBHO, KOPHU PENPECCUI, NUCKPUMUHALMYA U IPYTUX HAPYLICHUN
IIpaB 4e€JIOBEKAa IPOUCTEKAIOT U3 Oosee IITyOOKHMX M 0ojee CIOXKHBIX INOIUTHYECKUX,
COLIMAJIBHBIX U SKOHOMHYECKUX npobseM. Tonbko Giiarogaps NOHUMAHUIO U YITY4IIEHUIO
ATUX KOPEHHBIX MPUYMH U YKPEIUICHHUIO KaK IEMOKPATHH, TaK U IPaKJaHCKOTO OOLIECTBA
MBI MOKEM JIEHCTBUTEIBHO 3aIIMIIATh IIPaBa YEI0BEKa.
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5. Yasamaq Hiiququ, Onun Insan Hiiquglar1 Kontekstinda Yeri va Mudafiasi.

Fatima Bayramova

Azarbaycan Respublikasinin Prezidenti yanminda
Dévlat Idaracilik Akademiyasinin Dévlat hiiququ
ixtisasinin I kurs magistranti

Xlass. Insan hiiquglar1 haqqinda miiqavilolorin predmeti vo mogsadi insanlar
mudafio etmokdon ibarotdir. Insanlarin yasamaq hiiququ da mohz bu predmeto daxildir.
Yasamaq hiiququ insanlarin ayrilmaz, tabii vo an asas hiiquqlaridir. Bitiin digar hiquglar
yasamaq hiiququndan sonra galir. Miasir dovrds dovlatlor insanlarin yasamaq hiiququnu
mioayyan saviyyada tomin etmoyi 0z Ohdalorino gotirmiisdiirlor Ki, Azarbaycan
Respublikasi da mahz bu dévlatlordan biridir.

Yasamaq hiiququ dovlatlorin milli ganunvericiliklari ilo deyil, ham da beynalxalq
saviyyada midafis olunur va bu hiiquga gosda gora cinayst masuliyyati nazards tutulur.
Bir ¢ox beynalxalq aktlarin ilk maddslorini yasamaq hiiququ toskil edir ki, bu da bu
hiququn fundamental tobisti ilo baghdir.

Hec bir asas insanlarin hayatdan mahrum edilmalarina sabab ola bilmaz. Buna gors
da oksar dovlatlarin ganunvericiliklori, 0 ciimladan beynalxalg mugavilalards 6liim cazasi
gadagan edilir.

Acar sozlor: yasamaq hiiququ, insan hiiquqglari, konvensiya, olim cozasi,
evtanaziya, abort, cinayat, midafio.

Giris. Yagsamaq hiiququ insanin ayrilmaz va tobii hiiquglarindan an mihumidir vo
bltun gorunan higuglar igcarisinda an shamiyyatlisidir. O, bitln digar hiiquglar t¢iin asas
sortdir. Mohz “Insan hiiquqlar1 vo osas azadliglarmin miidafiesi haqqinda” Avropa
Konvensiyasinda tosbit olunmus ilk hiiquq da budur. Bu hiiquga qasd olunmasi, biitlin
digor hiiquglar1 da ohamiyyatsiz hala salir. Yasamaq hiiququn asas mahiyyati onunla
baglidir ki, bu hiiququn qorunmasindan geri ¢okilmok mimkin deyil. Hotta muharibs va
ya xalqin miigaddoratinin tohliikada oldugu digar fovgelads hallar zamani bela bu hiiquq
pozula bilmaz. Lakin ganuni mihariba amoliyyatlari naticasinds 6liim hallari istisnadir.

Yasamaq hiiququ sadoco “Insan hiiquqlart vo osas azadliglarinin miidafiosi
haqqinda” Avropa Konvensiyasinda deyil, digar bir sira miihiim konvensiya va sazislorda
da tosbit olunmusdur. insan hiiquglart hagqinda Umumi Boayannamonin 3-ci maddosindo,
"Miilki vo siyasi hiiquglar hagqinda" Beynolxalq Paktin 6-c1 maddasindo, insan Hiiquglar:
lizro Amerikaaras1 Konvensiyanin 4-cli maddasinda, insan vo Xalqlarin hiiquglarina dair
Afrika Xartiyasinin 4-cli maddssinds yasamaq hiiququ 6z tosbitini tapmisdir [1].




A. Yasamaq hiiququnun beynalxalqg va milli ganunvericilikde midafiasi

Insan hiiquqlar1 hagqinda Umumi Boyannamonin 3-cii maddesinda deyilir ki, hor
bir insan yasamagq, azadliq vo soxsi toxunulmazliq hiiququna malikdir.

“Insan  hiiquglar1 vo osas azadliglarinin miidafiosi haqqnda” Avropa
Konvensiyasinin 2-ci maddasinda bayan edilir ki, hor kasin yasamaq hiiququ ganunla
gorunur. Heg kas ganunla 6liim cozasi nazardas tutulmus cinayat toratmaya gors, mohkoma
torafindon ¢ixarilmis belo hokmiin icrasindan basqa, hoayatindan mahrum edils bilmaz [2,
madds 2]. Gorinduyu kimi, Konvensiyaya asason, hom ‘“hor kosin yasamaq hiiququ
ganunla qorunmalidir”, ham da dovlat torafindon 6limcil guc tatbig edilmasi “miitlaq
zorurat” toskil etmalidir. Konvensiya 6lim cozasini1 qadagan etmir, lakin qanun insanlari
“miitlog zoruri” olmayan 6limdon qorumalidir. Insanlarin Sliimii ilo naticolonon miayyan
horokatlor bu maddonin pozulmasi hesab edilo bilmaz. Lakin bu horakatlor 2-ci maddods
dogig miayyon edilmis mogsadlor Giclin hoyata kegirilmalidir. Avropa Insan Hiiquglar:
Mohkamasi geyd etmisdir ki, Konvensiyanin 2-ci maddosi konkret olaraq hansi hallarda
gosdan adam 6ldirmays icazo verildiyini miayyan etmir, sadaco “giic totbiq edilmasino™
icazo verildiyi hallar1 miiayyan edir ki, bu da avvalcadan birbasa niyyat olmadan hoyatdan
mohrumetma ilo naticalona bilar. Lakin Konvensiyada nazards tutulmus magsadlar tgln
dovlat rasmilari torafindon gosdon adam 6ldiirma da 2-ci paragrafin tonzimlomo sferasina
daxil ola bilar.

Muilki va siyasi hiiquqlar haqqinda Beynoalxalq Paktda 6lim cozasinin logvi nozordo
tutulmayib, lakin 6-c1 maddodo do bu ciir hokmiin ¢ixarilmasina qoyulan bir sira
mohdudiyyatlor var. Masalon, yas1 18-don az olan soxslor vo hamils qadinlar barasinds bu
cur hokmlori icra etmoyi gadagan edon mohdudiyyatlor. Paktin 6-c1 maddonin 2-ci
bondindas istifado olunan «6lim cazasini logv etmayan Olkalordo» sozlarini 61im cozasinin
totbiqini qadagan etmo kimi sorh etmok olar. Milki vo siyasi hiiquglar haqqinda
Beynolxalq Paktin 2-ci Fakultativ Protokolu vo Konvensiyanin 6 sayli Protokolu
beynalxalq hiiqugda ilk sonaddir ki, 61im cazasinin lagvini hiiquqi 6hdaliys cevirdi.

Konvensiyanin 2-ci maddasinin asas mogsadi fordlori ganunsuz hayatdan mohrum
edilmodon qorumaqdir. Yasamaq hiiququ heg bir ayri-se¢kilik goyulmadan har kasin malik
oldugu hiiquqdur. 2-ci maddonin 1-ci bandinin motni pozitiv, neqgativ vo prosedur
ohdaliklorini ehtiva edir. Negativ 6hdslik talab edir ki, dovlatlor insan1 hayatdan ganunsuz
mohrum etmokdoan ¢akinsinlar. Pozitiv 6hdsliklor belo bir talablo baghdir ki, dovlatlor
yurisdiksiyalari altinda olan soxslorin hayatlarini qorumaq tigiin pozitiv tadbirlor gorstnlar.
Prosedur Ohdaliyi (onu hom do pozitiv 6hdalik kimi tosvir etmok olar) istor dévlot
nlimayandasi, istarsa do 0zal soxs tarafindon glc tetbigi naticasinds insanin 6ldiiyii biitiin
hallarda somarali rosmi aragdirma hoyata kegirmok vazifasindon ibaratdir.

Bu talablora cavab vermok Uglin dovlot organlar digor insanlari qanunsuz olaraq
oldiirmiis saxslori cazalandirmaq ti¢iin miivafiq tadbirlor gormalidirlor; yasamaq hiiququ
ganunsuz adam o6ldirmo harakatlorinin cozasiz qalmasi ilo bir araya sigmir. Bunlarin
hoyata kecirilmasi Gigtin dévlat tokca sikayat etmok imkaninin vo arasdirma prosedurunun
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catimli olmasini yox, ham do somarali cinayat miihakimo icraati sisteminin mévcudlugunu
tomin etmalidir [3].

Yasamaq huququ ils bagli McCann Birlosmis Kralliga qarsi isino hozor salsaq
goriiriik ki, bu isdo sikayatcilor xisusilo iddia edirdilor ki, terrorguluqda siibhali olan (¢
noforin dldurdlmasi mogsadli xarakter dasiyirdi. Bu mosals ilo bagli Mahkama bildirir ki,
homin (¢ nofarin 6ldiridlmasinin avvalcadon miayyan olunmus plan asasinda oldugu
gonastina galmoak (guin asash siibutlar taqdim edilmalidir, hansini ki, sikayatgilor togdim
etmomisdilor. Demoali, 2-ci maddanin gasdon pozuldugu iddias: ilo slagadar stibutetma
yiikii sikayatcinin Gzarindadir. Homin sikayatin gobul olunmasi {igiin “asash siibutlar”
togdim edilmalidir.

Dovlatlar Ugln an birinci 6hdalik budur ki, milli ganunvericiliyinds ham adam
oldirmoni cinayat kimi giymatlondirsin, hom do ki, muxtalif soraitlords toradilo bilocok
adam Oldirmalar nazars alinaraq bunlara garsi preventiv tanzimlomalar nazards tutsun. Bu
hal xisusan, dovlat rosmilari torofindon téradilma hallarina aiddir, masalon, mihariba
zamani milki ohaliys gars1 silah totbiginin yolverilmoazliyi vo buna ol atanlarin
Cozalandirmas1 kimi. Habelo bu mogamda, sadoco omoli qadagan etmoklo
kifayatlonmomali, effektiv istintaq todbirlori do nozordo tutulmalidir. Effektiv istintaq
biitiin hallarda aparilmalidir, ham dovlat nimayandalorinin garisdigi 6liim hadisalaring,
hom do digar saboblara goro (miilki soxslor tarafindon) meydana golmis 6liim hallarinda.
Har hansi sikayot olmasa belo. Istintaq tez bir miiddotds baslamali, cold vo aglabatan
stiratlo aparilmalidir. Dvlatlorin bir diger pozitiv 6hdaliyi, midafis ti¢tin dovlste miraciat
edonlari qorumaqdir. 9gar midafio istayan soxsin hayati tizorinds real inandirici tohliiko
varsa, dovlatin preventiv omoliyyat todbirlori gérmo kimi pozitiv 6hdsliyi var. Bu
Ohdoliyin yaranmasi ti¢iin orizagi sadaca gostarmalidir ki, dovlot orqanlari hayata qarsi real
Vo birbasa tohlikonin méveud oldugunu bildiklari ya da bilmali olduqglari halda, tahliikanin
qarsisini almaq ti¢iin onlardan osaslt olaraq gozlonilon lazimi todbirlori gérmoyiblor [4,
s.74].

Azorbaycan Respublikasinda yasamaq hiiququ konstitusion hiquqglardan biridir.
Azorbaycan Respublikasinin Konstitusiyasinin 27-ci maddssi yasamaq hiiququna hasr
olunub. Dovlate silahli basqin zamani diismoan asgarlorinin 6ldurilmasi, mahkamonin
ganuni quvvoys minmis hokmiino asason Olum cozasmin totbigi vo ganunla noazords
tutulmus digor hallar istisna olmagla, har bir soxsin yasamaq hiiququnun toxunulmazligi
geyd olunur vo mustesna coza todbiri kimi 6lum cozasi, tam logv edilonodok, yalniz
dovlota, insan hoyatina vo saglamligina qarsi xiisusilo agir cinayatlora goro ganunla
mulayyan edilo bilor [5, maddso 27]. Gorlnduytu kimi Azorbaycan Respublikasi
Konstitusiyasi 6liim cazasin tam logv etmir va onun totbiq edimasi U¢tin mistasna hallar
nozardo tutur.

Bu hliqug mixtalif ganunvericilik aktlarinda miixtalif normalarla midafia olunur.
Masalon, cinayat ganunvericiliyindo cozalar vasitasilo. Azorbaycan Respublikasinda
yasamaq hiiququna qosd edilmasi ilo alagedar Cinayat Macallosinds bir sira maddalor
tosbit olunmugdur: 120-125-ci maddslar insanin hayati aleyhins téradilon cinaystlora gora
sanksiyalar nazardas tutur. Yalniz zoruri miidafia, son zarurat, cinaystkarin yaxalanmasi vo
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tutulmasi, hobsdo olanin habs yerindon gagmasinin garsisinin alinmasi, dévloto qarsi
giyamin yatirilmasi vo ya dovlot gevrilisinin qarsisinin alinmasi, 6lkays silahli basqin
edilmosi hallarinda soxs cinayat masuliyyatindoan azad oluna bilar.

B. Evtanaziya, abort va yasamaq hiiququ

Yasamaq hiiququ ilo bagli digor bir mosalo do evtanaziyadir. Evtanaziya, yani
XaStonin xahisi ilo onun 61imund har hansi vasits, yaxud harokatls tezlosdirms va ya onun
hoyatinin davam etmasino kdmak edon siini tadbirlari dayandirmadir. Bu tipli islords asas
mosalo hoyati  dostokloyan cihazin ayrilmasmna icazo veron Uzv dovlatlorin
ganunvericiliyinin miivafiq insanin yagsamaq hiiququnu tamin edib etmomasidir. Lakin bu
kimi masalalarlo bagli halo ki presedent movcud deyil. Evtanaziya ilo alagadar islorda
Avropa Insan Hiiquqlar1 Mahkomosi dovlatlora genis miilahizo sarbostliyi verir.

Azorbaycan Respublikasi qanunvericiliyi ilo evtanaziya yasamaq hiiququna gosd
hesab edilir vo qanunla qadagandir. Xostoni bilorokdon evtanaziyaya meyl etdiron vo ya
evtanaziya edon soxs ganunvericilikdo mulayyan edilmis edilmis gaydada masuliyyat
dasiyir. Belo bir masuliyyat Azorbaycan Respublikasin Cinayat Macallasinin 135-ci
maddasi ilo miayyan edilir [6, s.141].

Avropa Insan Hiiquglar1 Mohkomasindo abortla slagedar olan sikayatcilor sadaco
Konvensiyanin 2-ci maddasi ilo deyil, hom da 8-ci vo 6-c1 maddo ilo iddia irali siirmiislor.
Masalon, Briiggemann va Scheuten Almaniyaya gqarst isindo soxs iddia edir Ki,
Konvensiyanin 8-ci maddasine gora 0, abort edib-etmamoasi barads sorbast gorar verma
hiiququna malikdir. Lakin Komissiya hesab etmisdir ki, 8-ci maddanin 1-ci paraqrafi
hamilaliyin vo ona xitam verilmasinin yalniz ananin soxsi hoyatina aid olmasi kimi sorh
edilmomalidir. Buna baxmayarag homin mosalo 2-ci madds ndqgteyi nazarindon todgiq
edilmomisdir.

Dovlatlar habsxanalarda saxlanilan saxslorin hayatini qorumagq ti¢iin zoruri addimlar
atmalidir.

2006-c1 ildo gedan Renold Fransaya qarst mohkomo isindo Konvensiyanin 2-Ci
maddasinin pozuldugu mahkama tarafindon askarlanmigdir. Elen Renold 6z sikayatinda
qardasinin hayatini qorumagq ii¢iin Fransa hakimiyyat orqanlarinin heg birinin lazimi todbiri
gOrmadiyini bildirmisdi. Qeyd edak ki, barasinda habs goti imkan todbiri gorildikdan
sonra o0, 2000-ci ilin iyul ayinda Bois-d’Arcy habsxanasimin kamerasinda 6ziinii asaraq
intihar etmisdi. Bundan alava, Mohkomoa ciddi ruhi xastslikdon aziyyat ¢okon va intihar
etmoak riski olan mohbuslarin saxlanma soraitlorindan asili olaraq xiisusi tadbirlara ehtiyac
duyduglarini xatirlatmisdir [7, s.6].

Dovlatlor fordlorin saglamliginmi qorumaq va istonilon atraf mihit toahliikasinin
qarsisini almaq moaqgsadilo zoruri addimlar atmalidir.

2008-ci ildo Mohkoms Budayeva vo bagqalar1 Rusiyaya qarsi olan isdo
Konvensiyanin 2-Ci maddasinin pozuldugunu askar etmisdi. Alt1 orizo¢i Kabardin-
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Balkariya Respublikasi (Rusiya) arazisinds olan vo Elbrus dagina bitisik dagliq oarazids
yerloson Tirmauz sohorinds yasayirdilar. Bu orazids torpaq siirtismoalori 1937-ci ildon
etibaron har il, xlsusilo do yay dovrinds, geyds alinmaqgdadir. 2000-ci ilin iyul ayinda
Tirniauz soharini mohv etmis irimiqyash torpaq siirlismoasi bas vermisdi. Orizagilorin osas
ittthamu siiriismonin bas veracayi ehtimalinin bdyiik olmasi haqda yerli shalinin Rusiya
hakimiyyat orqanlar1 torofindon xobordar edilmomasi, evakuasiya va tocili yardim
tadbirlarinin, falakatdan sonra isa mohkomo istintaqinin hoyata kegirilmamasi olmusdu.

Notica. Notico olarag geyd etmoliyik ki, yasamaq hiiququ Konvensiyanin an
fundamental middoalarindan biri kimi ¢ixis edir va siilh dovriinds bu hiiqugdan heg bir
gerigokilmoni nazordo tutmur. Insanlarin on ali, tobii vo ayrilmaz hiiququ oldugu iiciin
dovlat torafindon muoyyon edilib-edilmamosindon asili olmayaraq mévcuddur. Lakin bu
hlququn mudafiasi dovlatlor torofindon yiiksok soviyyado mudafio edilmslidir. Yalniz
mitloq zarurat oldugu hallarda insanlarin hayatdan mohrum edilmasi masuliyyata sabab
olmur.

Insan hoyati on ali doyar oldugundan heg bir hal 61iim cozasmin totbigine asas vers
bilmoz. Buna goro do 61im cazasi miitloq sokilds logv edilmolidir.

Abort hagqinda miixtalif qanunlar dogulmamis usagi Konvensiyanin 2-ci maddasi ilo
tominat altina alinan “soxs” kimi hesab etmir vo ogor dogulmamis usagin yasamaq hiiququ
vardirsa, bu ananin hiiquqlar1 ¢argivasi ilo mohdudlasir.
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6. duckpumunanusa Kak Hapymenue IIpaB YenoBeka

Kenmwnw /{ncaghaposa

Axkanemus I'ocy1apcBeHHOro YnpaBjieHHUs

npu Ilpesugente AsepOaikanckon Pecnyoauku,
MATHCTPAHT MO CHEeNHAJIBHOCTH rOCYAapCTBEHHOE IIPABO

Pe3rome. JluckpyuMHUHAIMSA NPOTUBOPEYUT CaMbIM (PyHIaMEHTaIbHBIM LEHHOCTSAM
COBpeMEeHHOro obuiectBa. MakTHUYECKH, 3TO Yyrpo3a JEMOKpPAaTHH, KOTOpas OCHOBAHA Ha
ujaee oOlLIecTBa, B KOTOPOM MPOM3BOJIbHBIE MEPAPXMU U INPEANOUYTEHHs, OCHOBAHHBIE,
HanpHuMep, Ha MOJLY, STHUYECKOM MPOUCXO0XKIEHUN U 00TaTCTBE, ObLIN YCTPAHEHBI C LIETBIO
JOCTH)KCHUSI PaBEHCTBA. J[eMOKpaTHs IIPU3HACT LEHHOCTb M DPABHBIC IIpaBa BCEX, U
PaBEHCTBO 3allpelacT JUCKPUMHUHALIUIO, KOTOPAsi TAK)KE SBIIAETCA KPAacyroJIbHbIM KAMHEM
IIPAB YEIOBEKA.

KuaroueBbie ciioBa : J{[uckpuMuHaius, HapylIeHUe MpaB YeJIOBEKa, 1EMOKpaTHS.

BBenenne.Kak mokas3piBalOT HCTOPUYECKHUE JaHHBIC, HA OJTHO OOIIECTBO WIIA HAIIHSI
He OBUIM 3alIUIIEHbl OT JUCKPUMHUHAIIMU KaK >KEPTBbI, TaK U kepTBbl. COBpEeMEHHbIE
(GhOpMBI TUCKPUMUHAITUN BOCXOSAT K TOMY BPEMEHH, KOT/Ia €BPOTNICHCKIE KOJTOHNU3ATOPhI
MPOHUKIIM U TPEeoOpa3oBalid paHee M30JMpPOBaHHBIE oOmiecTBa W Hapoabl. K Hambomnee
KpailHuUM ¢opMaM JUCKPUMHUHAIIMOHHOW TIPAKTHKHA OTHOCSITCS TEHOIUA, pabCTBo,
3aKOHOJATEIIbHAsS JTUCKPUMUHAIMS  (HApUMeEp, amapTen]), JUCKPUMUHAIMOHHBIC
UMMUTPALIMOHHBIC 3aKOHBI W JIMIICHHUE TPaXKIAHCKUX MpaB. MeHee HSKCTpeMallbHbIE
dbopMbl TIpeAyOSKICHUH W JUCKPUMHUHAIMK, HO, TEM HE MEHee, IIHUPOKO
pacnpoCTpaHEHHbIE M YTHETAWIlKe, BKIIOYAIOT COLMAJIBHYIO  HM3OJSIIMIO  Ha
WHCTUTYLIMOHAIIBHOM YpOBHE (HampuMmep, B IIKOJAX W OONBHUIAX) U 0oJiee TOHKHE
(bOpMBI, IPAKTUKYEMBIC CPEJICTBAMUA MaccOBOW MH(popmaimu. HekoTopbie rpyIisl, Mo-
BUJUMOMY, CTPAJAlOT OT 0oJjiee YCTOWYMBBIX ()OPM JUCKPHUMHHAIIMH, TAKUX KaK €BpEU
(kak B clydyae aHTHUCEMHUTH3Ma) U poMa (OHU K€ LbIraHe), HE3aBUCUMO OT BPEMEHHU U
MecTa.

JluckpuMuHaIs, MPUHOCUT 3HAYEHUE HECTIPABEIJIMBOTO OTHOLIECHHS K YEJIOBEKY
WIH TPYIIEe Ha OCHOBE MPEIyOEKICHUI U MPEAB3ITOCTH. ITO MOXKET IMPUBECTH K TAKUM
HMOLIMSAM, KaK pa3ouyapoBaHHe M THEB. Y IIIOJIeH 3TO Jierkas WM cepbe3Has Qopma
CTpaJlaHusi, YaCTO C THEBOM I10 3TOMY MOBOJY, B YACTHOCTH, €CJIM IPUMEHUMO, THEB Ha
YeJI0BEKa WM JII0JIEN, KOTOPBIE €r0 BhI3BaIU. B 3TOM 3cce paccMaTpuBarOTCs IPUYHHBI U
MOCJICICTBUSl TUCKPUMUHAIIMN B €€ pa3MyHbIX (opMmax Ijisi 4elioBeKa, OOIIEeCTBa WU
Hauyu [1].




Hamm mup Bcerma crankuBaics ¢ mpodaeMoit TUCKPUMUHAIIMN. JTO OJHA U3 CAMBIX
00CyXaeMbIX TEM B Hallle BpeMsl M Ha MPOTSKEHUU Bced ucTopuu. Bo Bcex cTpaHax,
CKOpee BCEro, CYyIIEeCTBYeT MO KpallHell Mepe OJWH THUIl JUCKPUMMHALIUU, KOTOPBIN
3aTparuBaeT pasHble Trpymmbl JroAeil. OmnpeneneHue AUCKPUMHUHALIMM - 3TO OTKa3 B
BO3MO>KHOCTH WJIM PaBHBIX IpaBax JJisg ONPEIACICHHON TPYyMIbl JIOAEH, KOTOPhIE MOTYT
paznuyatbcsi MO TaKuM TMpHU3HAKaM, KaK WX pPEJIUrus, I[BET KOXH WIH TOJ.
JIMCKpUMHHAIIMIO MOXHO CITYyTaTh C APYTMMHU TEPMHUHAMU, TAKUMU KaK MPEAPaACCYAKU U
crepeoTunbl. CTepeoTunsl - 3TO 00pa3bl, KOTOPHIE XpaHSATCS B HAllleM CO3HAHUU B
OTHOIICHUH OMNpPENEJIECHHBIX PACOBBIX WU KYJbTYPHBIX TPYII, HE3aBUCUMO OT TOTO,
ABJISIIOTCA  JIM OTH HM300paKEHHUs] HCTUHHBIMM WM JOXHBIMH. [IpoucxoxaeHue
CTEpeoTHNoB - npeayOexaenue. [IpenyOexaeHHOE OTHOIIEHHWE BO3HUKAET, KOTJA MbI
IpeIpeKaeM 4YeI0BEKa, XOPOILIEro Wi IJIOXOr0, HAa OCHOBAHHWU TOTO, YTO CTEPEOTHIIHI,
CBSI3aHHBIE C TMpeAyOeKIEeHHBIM 4YEJIOBEKOM WM TPYIIIOH, SBISIOTCA TPaBIOH.
JIucKkpuMUHAIIMS TIPeICTaBIseT cO00M KOMOMHAIIMIO YIOMSHYTHIX BBIIIE TEPMHUHOB, HO
BKJIFOYAET B ceOs (hakTUUYECKOEe JNEHUCTBHE C HECTPABEMIMBBIM OOpaIlleHUEM, HaMpaBIIsis
NeicTBUE Ha yenoBeka wiM rpynmy. [Ipeapaccyaku U TUCKpUMUHALNS MTPOUCXOJST HE
TOJILKO IO PAacoBOMY IMPHU3HAKY, HO M TO MPU3HAKYy I0JIa, PEJIUTUH, KYJIbTYpbl H
reorpaduueckoro mpoucxoxacHus. IlomHuTe, 4dYTO mNpeayOekKIECHUE  SBISETCS
pe3yNbTaTOM OTHOIIEHUS, a AUCKPUMHHAIMS - pe3yjibTaToM aeilicTBus. Hampasienue
JIEUCTBHS Ha 4dellioBeKka uiu rpymnmy. [lpeapaccyaku m QucKpUMHUHAIIAS TPOUCXOIIT HE
TOJIKO MO PAcOBOMY TMpHU3HAKY, HO U MO MPHU3HAKY TO0JIa, PEIUTHH, KYJIbTYphl H
reorpaduueckoro mpoucxoxaeHus. [lomMHuTe, YTO TpeayOexKIeHUE  SBISETCS
pe3yabTaTOM OTHOUIEHHWS, a JUCKPUMHUHAIMS - pe3ylbTatoM jAeiicTBus. HampaBienue
JIEMCTBUS Ha 4yenoBeka uiu rpynmy. IIpenpaccyaku U AUCKpUMHMHAIUS MPOUCXOIAT HE
TOJIKO IO PAcOBOMY IMpHU3HAKYy, HO U IO MPHU3HAKY I0JIa, PEIUTHH, KYJIbTYphl M
reorpaduueckoro mpoucxoxacHus. IlomHuTe, 4dYTO mNpeayOekIeHUE  SBISETCS
pEe3yabTaTOM OTHOLIEHHUS, a JUCKPUMHHAIUSA - PE3yJIbTaTOM IeUcTBus [3].

Uro kacaercs NMEpBONPUYUHBI, TO IAWCKPUMHHALIMA, MO-BUAUMOMY, HE SIBISETCS
SBHBIM MPHUHATHEM KaKOW-TMOO0 TEOpUU MPUUMHHO-CIEACTBEHHOM CBSI3M, HO 3Ta
JUCKPUMHMHAIMS YacTO BBI3bIBACT LIEMHYI PEAKLUI0 HenocTaTkoB. Hampumep, ciexyer
OTMETHUTh, YTO CYIIECTBYET TAaKXKE CBSA3b MEXAY [AWCKPUMHUHALMEW M COLUAIBHON
JTUCTAHIIMEH, MOCKOIbKY OOBIYHO MCUXOJIOTMUECKH JIErye pa3inyath J0Jel, C KOTOPbIMU
HUKTO HE 3HAKOM.

XOTs HE CyYIECTBYET MIMPOKOTO COIVIACHS OTHOCUTEIBHO  «IIPUYHHBD
JTUCKPUMUHAIINH, CYIIECTBYEeT KOHCEHCYC B OTHOIICHHH TOTO, YTO OHHU MPEICTaBISIOT
co00ii yCBOGHHOE TIOBeAcHHE. VIHTepHanmM3anus JUCKPUMUHAIIMA HAYUHACTCS C
POIIUTEINCH, a 3aTeM C YUUTENICH - TPYIII, B MIEPBYIO 04epes (OPMHUPYIOITNX OTHOIICHUS
y neredi. CpencrBa MacCOBOW HMH(OpPMAIMU M COIUATBHBIC WHCTUTYTHI YKPEIUISIOT
JTUCKPUMUHAITMOHHBIC YCTAHOBKH, TIPUIaBasi MM COIUATIBHYIO JIETUTUMHOCTb, ITOCKOJIBKY
JTUCKPUMUHAIUS M3ydaeTcs. B iydiiem ciiydae MOXKHO YMEHBIIUTh TUCKPUMHUHAIHUIO.
OOGm1ecTBO vaile Bcero oopaiaercs K 00pa3oBaHUIO W 3aKOHOAATEIBCTBY JJISI CMSTUYCHHS
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JUCKPUMHMHALMU - 10 IPUYMHAM, KOTOpBIE 10 CUX IIOP HE H3BECTHBI, OJHOTO JIAIIb
MEXTPYNIIOBOIO KOHTAKTa HEJOCTATOYHO Il YMEHBIIEHHsS] TUCKpuMuHanuu. C oaHON
CTOPOHBI, MHOTOKYJIETYpHOE 00pa3oBaHue, OyAb TO MPSAMOE WJIM KOCBEHHOE, COCTABIISET
OCHOBY 00pa30BaTENbHBIX YCUIUM MO JUKBUIAUUN JUCKpUMUHALMU. C ApYroi CTOPOHBI,
aKILICHT HA IPakIAHCKUX IIPaBax, IPOCBEIICHHAS UMMHUTPAlMOHHAs ITOJINTUKA U MaH1aThI
JUIsL HaliMa KBOT SIBJISIFOTCSA KPAacyroJbHBIM KAMHEM IIPABOBBIX IOAXON0B K CMATYCHHUIO
nocineACTBUN auckpuMuHanuu. Camasi HEOOLIEHEHHas o0JacTh B PELIEHUU MpoOIeM
JUCKPUMUHAIMY 3aKJIOYAETCs B NIayTHHE TECHBIX OTHOIICHHMH, I'le MOKHO pa3BUBATh U
YKPEIUIATh MOAJUHHbIE YYBCTBA JIIOOBU.

JluckpuMuUHaIMsg MPUBOAUT K OTPOMHBIM TOCJEACTBUSM B ICHUXOJIOTHYECKOM,
COLIMAJIbHOM, IIOJJUTHYECKOM M DSKOHOMHYECKOM oOmactax. HesaBucumo ot TOTrO,
HaMepeHbl OHHM W HET, MTOCJIECACTBHUS YCYTYOJISFOTCS YTPAaTOl CAMOOIIEHKH, OITYIICHHEM
OTUYXJCHHOCTH OT OOIIEeCTBA B IE€JIOM, TMOJUTHYECKUM JUIICHUEM TIpaB U
SKOHOMHUYECKMM HepaBeHCTBOM. [Ipenpaccyiky m BOCHHBIE JEWCTBUS HA STHUYECKOU
MTOYBE MPEJCTABISAIOT COOOM CEPhE3HYIO0 OMACHOCTH JUISl MUpPa KaK BHYTPH CTPaHbI, TaK U
MeXay Hapoaamu ». Kak cienctBue, MOSBICHHE HOBOTO TI00aJbHOTO MOPAJIbHOTO
MopsiIKa BCe dYame OoOecleYrMBaeT pblYarn MNPOTHBOJICUCTBUS  TOCIEICTBUIM
MPEIPacCyIKOB W JUCKPUMHUHAIIMK. XOTSI MHOTHE COTJIaCHBI C TE€M, YTO pa3jIUyHbIC
MEXKIYHAPOAHBIE HMHCTPYMEHTBHI JUIsl  3alUThl  JIIOJAEH OT TPEApacCydkoB U
JTUCKPUMHUHAIIMA BCE €Ie He COOMI0NAI0TCA M JaKe He MPUMEHSIOTCS IMOBCEMECTHO,
OYEBUJIHO, YTO HOBOE MEXAYHAPOJHOE CO3HAHWE JICHUCTBUTEIBHO BO3HUKAECT U
¢dakTuuecku ycunupaercs [4].

[locnencTBusi TUCKpUMHUHALMK B OOIIECTBE OTPAKAIOTCS HA pace, PEeUruv U
MHBaJUAHOCTU JUCKpUMUHAIUU. OQHON U3 OCHOBHBIX IPUUMH HACUJIUA SBIIIETCS pacoBasi
JUCKPUMUHAIMSA. OTO JIETKO HAWTH J0Ka3aTelbCTBA M3 TOJUIMBYACKUX (DHIBMOB.
YepHOKOXHE BCET/Ia CPAXKAIOTCS C O€IBIMU, IOTOMY YTO UX TUCKpUMHHHUPYIOT. Ceifuac B
ABcTpanuu abOpUreHsl MOIBEPratoTcsl AUCKPUMUHALIMYA. MHOTHE JII0/I1 HE TOHUMAIOT MX
KYJIbTypY, I[O3TOMY aBCTPAJIMEL] CMOTPUT Ha JTHX JIOJAeH CBbICOKa. Kpome Toro,
JUCKPUMUHALUSA PEJUTMU MOXKET IMOCTAaBUTh IO/ YIPO3y MHP BO BCEM MUpE. Y pa3HBIX
penuruii pasHble OOTH, U YHCIO BEPYIOLIUX OrpoMHO. OMHAXK]bl BCHBIXHET KOH(IUKT
MEXAYy pa3jiN4yHbIMU PEJIUTUSMHU, KOTOPBIA MOXKET JIETKO BbI3BaTh MHUPOBYIO BOMWHY.
JIMCKpUMUHAIMS 3aKII0YaeTCsl B HMCKIIOUEHUM M TMOJYMHEHHH, M OHa 3(PPEeKTHBHO
nepeaeT IBHOE COOOIIEHNE O Pa3IU4YUU U HEMOJIHOIEHHOCTHU KEPTBbI - YHUKEHUU.

WccnenoBanus, mnpoBeleHHbIE B 00JACTH PAacoOBOM JUCKPUMHUHALIUU, TaKXKe
ABJISAIOTCS IPSIMBIM JOKa3aTEIbCTBOM DTOI0 YHHU3UTEIBHOIO XapaKkTepa JUCKPUMUHALINHY,
MOCKOJIBKY OBUIO YCTaHOBJIEHO, YTO ONBIT pacM3Ma U PacoOBOW JHMCKPUMHHALIUU MMEET
NpsSIMOE OTHOIIEHUE K MCUXOJIOTMYECKOMY OJIaronoyIyduo JIt0/ied, KOTOpble OCTpaain
OT JTHUYECKON ITUCKPUMHUHAIMH. ObUIO OOHApYKEHO, YTO TAaKOW OIBIT YCHJIUBAET
CHMIITOMBI, CBSI3aHHBIE C TPEBOI'OM U Jemnpeccuen. Her ocHOBaHMi MojaraTh, 4To 3TO HE
OyAeT MPUMEHSATHCS U B OTHOIICHUH IPYTUX OCHOBAHHIA.
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XKepTBbl AUCKPUMHHAIIUN CIIPABIISIIOTCS C 3TUM OIBITOM PA3JIUYHBIMU CIIOCOOAMHU.
B oTBeT Ha OMBIT JUCKPUMMHAIIUU KEPTBHI YaCTO - CO3HATENIBHO WM HEOCO3HAHHO -
pa3pabaThIBalOT CTPATETUIO BBDKHBaHUA. HekoTopble 3aHMMAIOTCS TEM, YTO MOXKHO
Ha3BaTh OTPHUIAHUEM JUCKpUMUHAIUU. OHU MOTYT OOBSICHUTHh HHIHMACHT APYTHMHU
TEPMUHAMH, YEM JUCKPUMHHAIUS, WIH JIa)Ke MoJIarath, YTO JUCKPUMHUHAIIMOHHBIE PAMKHU
OBLITM 3aKOHHBIMH, OOBHHSS ce0s1 B TOM, UTO Mpoun3omnio. OIHON U3 HanboJiee TUITHYHBIX
CTpaTernii BBDKUBAHUS SBISIETCS U30eraHue, NpU KOTOPOM UEIOBEK CTPEMUTCS
«100pPOBOJILHO» HM30eraTh CHTYyallMii, B KOTOPBIX BEPOSATHOCTh TOTO, YTO €ro
JTUCKPUMHHUPYIOT, OCOOEHHO BBICOKA, MOCPEICTBOM JOOPOBOJBHBIX orpaHudeHuil. C
TOYKM 3peHHs] OOIIeCTBa 93TO, OJIHAKO, HEXKeJaTelbHas CTpPaTerusi, MOCKOIbKY
YMEHBIIICHHBIE COITMATbHBIE KOHTAKThI Pa3pyIIaloT BO3MOXHOCTh HHTETPALIMH YSI3BUMBIX
rpyIi B obmiee o0miecTBo. JJMCKpUMUHALIMS BEJIET K pa300LIEHHOCTH, KOTOpasi MPUBOIUT
K pacmaay o0IiecTBa uepe3 pa3aopbl U BOMHBIL. Mup BO BCEM MHUPE YCKOJIB3HET OT Hac, B
TO BpeMs KaK JUCKPUMHUHAIMS TO-TIPEKHEMY HAHOCUT YIIepO KOJUIEKTUBHOW >KU3HU
yeJioBeyecTna [2].

JIMCKpUMUHALKS CO3/1aeT Yyrpo3y He TONBKO Ui OOIIeCTBa, HO M JUIS YENIOBEKa,
KOTOPBIN ITO/IBEPraeTcs TAKOMY HEOJIaronpusATHOMY OOpaIleHHIO, KaK MPsIMOE OTPHIIAHHIE
paBHOM IEHHOCTH >KEPTBBL. OJTO HapylIeHHE JWYHOCTH uenoBeka. IlocnenctBus
JTUCKPUMUHAIIMK COOTBETCTBYIOT TSDKECTH MPECTYIUICHHS, HPUYNHHO-CIICICTBECHHOM
CBSI3U C OTUYXJCHHEM, M30JSIKEH, paJuKalu3anueil 1 CHUKEHUEM IICHXOJIOTHIECKOTO
OJ1aronoy4ms.

PesyabTar. CrienoBaTenbHO, IMCKPUMHUHALMS HENPAaBWIbHA, MOTOMY YTO OHa
ATOMCTUYHA. JIUCKpUMHHALUMSg BO BCEM MHpE CEroJHi MNPOUCXOAUT BO MHOTUX
kpaitHocTsax. OT OJIHOM KpaHOCTH K JPYroid, 3TO B JIOOOM CiIy4ae HEMpaBUIBHO.
JIuckpuMUHAIMS IPOUCXOANUT BO BCEM MHUPE, CETOJIHS 10 MHOTUM MpUYMHAaM. Bo-1iepBbIX,
MOTOMY YTO POJIUTENM HAyYUJIM CBOUX JE€Ted BEPUTh W JyMaTh TaK, KaK OHHU.
EnvHcTBEHHOE, 4TO MBI MOXKEM C 3TUM I10/I€aTh, - 3TO BOCIIUTHIBATH HALIUX JETEH, YTOOBI
OHM HE JUCKPUMHMHHUPOBAIH JAPYTUX. ITO MOXKET NPUBECTH K YCUIICHUIO HAIPSLDKEHHOCTH
U 00pr0Oe Mexay JTroAbMU U Tpynnamu. [logBoas utor, TUCKPUMUHAIUS MOKET BbI3BAaTh
MHOTO TpobsieM. [IpaBUTENHCTBO AOMHKHO CO3AaTh 3aKOHBI, YTOOBI M30€XKaTh TOTO, U
oOLIECTBO JODKHO TaKKe CO3/1aTh HEKOTOpbIE OpraHu3alid, IpOrpaMMbl WU
coo0111ecTBa, YTOOBI MOMOYB CO3/1aTh JIy4lllee IJIaTo - W30aBiIeHNUE OT JUCKPUMUHAIIH.
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7. Azarbyacan Respublikasinda insan Hiiquglarinin Midafiasi Mexanizminin
Tarkib Hissasi kimi Yuvenal 9dliyyanin Rolu va Maqgsadlari

Camila Rzayeva

Azarbaycan Respublikasinin Prezidenti
yaninda Dévlot Idaracilik Akademiyasinin
Dovlat hiiququ ixtisas1 iizra magistr talabasi

Xilasa. Magalada Azarbaycan Respublikasinda yetkinlik yasina ¢atmayanlar tigiin
odalot miihakims sisteminin formalasdirilmasi vo inkisaf etdirilmoasi Ucln zaruri olan
aspektlor aragdirilir. Xiisusils, Olka ti¢lin aktual olan Yuvenal adliyys sistemi Ggtn zaruri
olan bazi tnsurlarin xarici 6lkalarlo muqgayisali tohlili aparilir. Magalads yetkinlik yasina
catmayanlar iigiin ayrica mohkomolorin yaradilmasi vo bu institutun toskili xtisusiyyatlori
arasdirilir.

Agar sozlar: usaq hiiquglari, yuvenal adliyys sistemi, yetkinlik yasina ¢atmayanlar
uclin mahkomalar, yuvenal adliyys sistemi lzrs islahatlar

Giris. Azarbaycan Respublikasi Konstitusiyasinin 17.ci maddssinin 6.c1 bandindo
geyd olunur ki, usaq hiiquglarinin hayata kecirilmasina dovlst nozarat edir.

Yuvenal adliyya sistemi dedikds, ham yetkinlik yasina ¢atmayanlar ¢un odalat
muhakimosi sitemi, hom do sosisal xidmatlori hoyata kegiron sosial institutlarin
mocmuoasidir. Yetkinlik yasina catmayanlara dair odalot muhakimasi usagin 06z
harokatlorinin mahiyyati va naticalorini anlamasina, usagin sosial adaptasiyasina, yetkinlik
yasina catmiglardan osashi forglonon mihakima sisteminin yaradilmasina va imkan
daxilinds azadligdan mohrumetma kimi sort sanksiyalarin avazina daha konstruktiv olan
ictimai tosir vasitalarina yonalmis todbirlarin tatbigine yonalmalidir. Yuxarida sadalanan
mogsadlora nail olmaq Ugln Respublikamizda yuvenal adliyys sisteminin inkisaf
etdirilmasi ¢ox vacibdir. Yuvenal odliyys konsepsiyasinin formalasdiriimas: usaq
hiquglarinin - qorunmas: ilo baglhh Beynolxalg humanitar hiququn toloblori ilo
olagodardir.(3, s.4-5)

Yetkinlik yasina catmayanlar Ugln odalot muhakimasinin vacibliyi beynalxalq
prinsiplor va dinyanin bir sira gabaqcil 6lkalorinds yuvenal adliyys sisteminin inkisaf
tendensiyalar1 ilo baghdir. BMT-nin Azadligdan mohrum edilmis yetkinlik yasina
catmayanlarin mudafissino dair Qaydalarinda (1990) “ yetkinlik yasina ¢catmayanlara dair
mustoaqil odalot mihakimasinin yaradilmasini” nazards tutur. Hamginin, BMT-nin
yetkinlik yasina catmayan soxlor arasinda cinaystkarhigin garsisinin alinmasina dair
Tolimatlar1 ( ©Or-Riyad Tolimatlari) iizv dovlatlora gonclorin hiiquglarinin gorunmasi
moqsadila xususi ganunlarin gobul edilmasini tovsiyys etmisdir. (4,s.2)
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Dovlatlarin yetkinlik yasina catmayan ganun pozucular: ilo masgul olmaq Ggtin xususi
Yuvenal adliyys sistemini, o ciimladan Yuvenal mohkomalor tasis etmoak 6hdaliklori vardir.
Yuvenal odliyys sistemi 0ziinomaxsuslugu sabobindan prosessual tohlikasizlik
tadbirlorina xususi 6nam verir, ¢unki Yuvenal adliyys usagin on dstin maraglarin
gorumali va onlarin esidilmak hiiququna hormat edilmasini va sosial integrasiyasini tamin
etmalidir. Yuvenal adliyys sistemini yaratmag tctin adalot miihakimasini tonzimlayan bir
cox beynolxalg hiiquq gaydalarindan irali golon Ohdsliklorini hoyata kegirmak dgin
dovlatlardan milli saviyyada xususi ganunlar va gqaydalar gebul etmak talab olunur.(7, 5.95)

Olkomizds Yuvenal adliyys sisteminin formalasdirilmas: ii¢iin ona daxil ola bilon
asagidaki dovlet qurum vo toskilatlarinin  yaradilmast vo mdvcud olanlarin
tokmillasdirilmasi oldugca vacibdir:

a) Yuvenal mahkamalar;

b) Ixtisaslasmis odliyya, daxili islor, sohiyys, tohsil vo modaniyyat, sosial mudafis,
sosial xidmatlor, dovlot masgullug xidmati, ganclorlo bagli siyasatin hoyata kecirilmasi
Uzra ddvlat organlar;

C) Tarbiya miassisalari va cinayat toratmis yetkinlik yasina catmayanlar tGglin nozards
tutulan ixtisaslasmis penitensiar muassisalar.

d) Usag ombudsmani va usaglarin hiiquglarinin midafissi Uzra salahiyyatlondirilmis
digor soxslar;

Olkomizds Yuvenal adliyys sisteminin formalasdiriimas: iigiin bu sahado miisbot
tocriibasi olan Olkalorin praktikasindan yararlanmaq oldugca vacibdir.

Niimuno kimi italiya Respublikasinda qurulan Yuvenal adliyys sistemini gostarmok
olar. Italiyada vo bir sira basga Olkslords, yetkinlik yasina catmayanlar tcglin ayrica
mohkamalar yaradilir. Bu mahkamalor sirf yetkinlik yasina ¢atmayanlarin islorina baxan
ixtisalasdirilmig hakimlardon vo onlara kdmok edan mohkomoa giymatlondiricilorindon
ibaratdir. Mohkama qiymatlondiricilori mitomadi olaraq, psixologiya, kriminologiya,
sosiologiya, psixiatriya va s. sahalards usaq va yeniyetmolarla islomak tigiin pesokarcasina
mosgul olan mitoxassislor arasindan segilir. Adoston mohkoma giymatlondiricilorinin
torkibi iki-tc ildon bir doyisdirilir. inkisaf etmis olkalorin tocriibasino osaslanarag,
6lkamizda Yuvenal mahkomolor yaradilarkon asagidaki osalara dayanaraq yaradilmalidir:

1. Umumiyyatlo, usaq inkisafini davam etdirmokds olan bir varhqdir. Bu nogteyi
nozordon ona bir yetisgin kimi davranmaq vo toratdiyi omalo goOro butlnliklo
cozalandirmagq yanlis olar.

2. Usaglar yash cinaystkarlara goro daha asan rehabilito edilo bilinir. ©dalatin do
mogQsadi, onu coazalandirmagdan cox torbiyalondirmak, islah etmok, rehabilitasiya
tadbirlarins tabe etdirmakdir.
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3. Usaqglar hagqgindaki gorar verarkan, usagin ailo voaziyyati vo soxsi xusuisyyatlori
diqgsto alinaraqg verilmoalidir.

4. Yetkinlik yasina catmayanlarin mithakima sistemindos, yash cinayatkarlarin tabe
oldugu gati, garmasiq, cozalandirci ¢otin prosedurlardan uzag durulmalidir.

5. Usaq moahkamoalorinds sosial xidmat ekspertinin olmas: vacibdir. Sosial xidmot
eksperti usaglar: psixoloji cahatdon mahkama prosesina hazirlamali va mahkama prosesi
ilo alagador bilgi vermalidir. Sosial xidmot ekspertlorinin usaglarin mahkamo prosesina
hazirlanmasi va usaqglarin ifadslarinin alinmasi sirasinda prosesds istirak etmasi hakim va
usag arasindaki dialoqun daha asan tomin edilmasina rolu boyik ola bilar. (5, s.17-19)

Azaorbaycanda Yuvenal adliyys sisteminin formalasdirilmas: prosesninds bir sira
beynalxalq sanadlardaki gostarislorin nazars alinmasi vacibdir. Beynalxalg Caza Reformu
Platformu 10 maddalik bir usaq odalot mexanizmi palni hazirlamisdir. Bu plan dinya
gonalinda yetkinlik yasina catmayanlarin muhakima sistemlari igarisindoki siddati
azaltmaya istigamatlondirilmisdir.

Movcud hiqug sistemimizdo hiqug pozuntusuna yol veran yetkinlik yasina
catmayanlarla bagli muddoalara Cinayat Macallasinda, Cinayat-Prosessual Macalloasinda
vo digar normativ aktlarda rast gelmok olar. Amma bu middoalar kifayst etmir. Olkemizdo
Yuvenal ©dliyys sisteminin inkisaf etdirilmasi ctn bir ¢ox is gortulmalidir. Bu hiiquq
pozuntusuna yol veran usaglarin hiilquglarin: ssmarasli formada midafio etmays vo onlarin
torbiyo xarakterli alternativ todbirloro yonoldilmosino imkan yaradacag. Olkomizda
Yuvenal Odliyys sahosindo on vacib problemlordon biri do usaglarin hiquglarinin
mudafisai Uzra ixtisaslasmis vakillor yoxdur. Bundan basga, daha vacibi ixtisaslasmis
mohkomlar movcud deyil, usaq midafio sistemi effektiv formada deyil. Qeyd olunan tg¢
asas masalo usaqlarin torbiyavi xarakterli tadbirlora yonoldilmasi isi ilo birbasa baglidir.
Usaq midafio sisteminin effektiv formada olmamasi iso on boyik problem yaradan
mosaladir. Hiqug pozuntusuna yol veran usaglarla isloyan moarkazlorin vo amokdaslarin
olmamasi boyiik ¢atinliklor yaradir.

Natica. Hal-hazirda an aktual masalalardan biri usaglarla somarali is aparabilocok
Yuvenal Moahkomonin yaradilmasidir. Mohkomalardoa sirf usaglarin islorina  baxan
ixtisaslagsmis hakimlor olarsa, usaglarin isina dizgiun baxilmasina, onlarin durumunun
giymatlondirilmasing, beynoalxalq standartlara uygun alternativ todbirlorin totbigine imkan
yaranar.

Ictimai hoyatin bu vacib sahssinds islahatin aparilmasinda mimkin olan
addimlardan biri do Yuvenal ©dliyys va Yuvenal Odliyysnin administrasiyasinda organlar
hagginda yeni ganunun titbiq edilmasidir. Yetkinlik yasina ¢atmayan soxslorin cinayot
islarinds habsa godar, habsa gadar, habs zamani, mahkamayas gadar, mahkoma zamani vo
saxlanma zamani1 proseduralardan baslayaraq biitiin prosedurlarin miioyyan edilmasini
tomin edoacok va eyni zamanda xususi psixo-sosial reabilitasiya vo comiyyato yenidon
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intgerasiya, onlayici vo ya profilaktik todbirlorin genis yer tutdugu belo ayrica qanuna
ehtiyac vardir.
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